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THE VIDEOGRAPHER: Here begins 

videotape number 1 in the deposition of W. Kip 
Vise n the matter of Ohio Iron Workers v. 

Phili jow^ rrie in the 0.S. District Court, Northern 


PhiliJ 

Distr, 


Di str MM°f Ohio, Case No. 1:97 CV 1422. Today's 

rWj 

date §^^^2 / 14/9 8 . The time on the monitor is 
1 °P era ^ or today is Albert Maher, 

^ntrdgfcted by Jones Fritz & Sheehan, 210 South 
Stree ft, B oston, Mass. This video deposition is 
takin gly *ce at Goodwin Procter & Hoar and was 
notiomZl|>y Mike Withey of Stritmatter Kessler & 


With: 



MR. WITHEY! It's Stritmatter Kessler 


Whelan & Withey. 


THE VIDEOGRAPHER! Please voice* 
identify yourselves and state who you represent. 


MR. WITHEY: Mike Withey on behalf of 


the plaintiffs. 


MR. ATKESON: Tim Atkeaon on behalf 


of the defendants. 
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9:23:3 



THE VIDEOGRAPHER* '**' The court reporter 
today is Ed Varallo of Jones Fritz & Sheehan. 

Please begin. 

W. KIP VISCUSI, PH• D. , 
having been first duly sworn on oath, 
was examined and testified as follows: 

EXAMINATION 


was < 

K i 



BY MIC^wItHEY: 

Q , ;| | My name is Mike Withey. I represent the 
plainp^^^s in this action. I have some questions 
for ysoTfrsoday. If you don't understand any 
^esti|n or feel it's too vague to answer, will you 

S|. 3 n 

'not. hUrPrilate to ask me to rephrase it? 

Okay. 

You understand that you are under oath 
and a deposition taken pursuant to the 

FederplPliules of Civil Procedure and that 
everytnTfig we say will be taken down and could be 
used at the time of trial? 

A. All right. 

Q. I assume if you answer the question, then 
you feel you are capable of doing it and without 
further clarification. Is that agreed? 

A. All right. 
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W. Kip Viscusi, Ph.D 


J 9:2 6:06 



09:26: 
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_ 
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Q. Have you read any expert reports in this 


case? 


A. No. 


Q. Have you read any depositions in this 


case? 


R, Ho - 

Hav 


Have you looked at any of the briefs in 


this fcSFe]? 


When did you read the complaint? 

C Last week. 

^ After you prepared your expert report. 


Cone 


deri^ 


A^gp* That’s correct. 

pT""j And what information if any did you 
r fa s£wom reading the complaint? 

tart I was just curious about the nature of 


the case. That was, you know, the sum total of it. 

Q. I take it you didn't rely upon the 
complaint in formulating any of your opinions in 
this case. Is that correct? 

A. No. 

Q. Handing you what's been marked as Exhibit 
2, is this your Rule 26 report in this case? 
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W. Kip Viccuii, Ph.D. 

A. 1 believe it is, yes* 

Q. And attached to it is a list of reliance 
documents. Is that correct? 

A. Yes * 

Q. Have you relied on any other documents 
other than what is contained within the last two 
pagesyPr^that exhibit? 

Just to the extent that I draw upon all 

my wo 



Of course. 

But this is a comprehensive list. 

All right. And have you submitted a 
reporWlat is similar to Exhibit 2 in any other 



case? 


IpH 


Yes. 


liHSi# Bow many other cases? 

You have a list of all the cases I’ve 



done/ I assume that such reports are required for 
all the Attorney General cases. I did a similar 
report in the Barnes case in Pennsylvania, but that 
was addiction, which is a different issue. So 
maybe a handful of similar reports. 

Q. Are all of the opinions that you have 
presently that you expect to testify to — Strike 


JONES FRITZ & SHEEHAN 


http://legacy.library.ucsf.ed Stbidi^ciqrCiTlpaoypdtrw.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8301 


9 


s/9 : 28: 06 


1 

2 




t. . 

s&fi5S§»»Js{5k 



9:28:34 10 


A 


CL > 4 

9 : 28: 44 PJ| 5 

l T5 7 

08 

M 


9:29:1 


9 

0 

* 

21 

22 

23 

24 


W. Kip Viscusi, Ph.D. 

that. Are all the opinions that you have reached 
in this case then contained in Exhibit 2? 

A. Well, this gives the broad punch lines, 
but it doesn't give the documentation in support of 
the opinions. 

0. Well, I just need to know if all the 
opini<|^iiFthat you have reached are contained within 
Exhibthe first two pages of Exhibit 2. 

JW .fi At a general level, yes. 

Since you've submitted this report have 

ou a jxhpfj to the opinions that you've reached in 

> 

No . 

Q. 5 * Have you done any further work other than 

4 

read Lb ^complaint since you wrote this report? 

Well, I've generated some more statistics 
than tave there, but these are just to augment 

the same opinions that I have. 

Q. Now, as I understand it, you are not an 
expert in law. Is that correct? And by expert, in 
these questions I'm going to mean that expert means 
having an advanced course of study or higher 
education, having a degree in the field including 
membership in one or more societies related to the 
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W. Kip Viscusi, Ph.D 


19:29:32 1 field, and have published in the field or have done 

2 research in the field. Using that definition of 

3 expert, you are not an expert in law. Is that 
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correct ? 

A. I'm not a lawyer. I can't practice law. 
1 publish in law journals and I'm a professor 
locat^nolely within Harvard Law School, so 
I donFtrlnow what you call that, but that's what 


I am. g Sfl I can't, you know -- 

lpiH| Have you ever testified as a legal expert 


in an 



urt case? 



1 For instance, you don't hold yourself out 
^expert in issues of proximate causation. 


to be 


theorprof liability. Is that correct? 


of t] 


Theories of liability? Economic analyses 
But in terms of interpreting what the 


legal*"rules are? 


Tes. 


A. That's not what I do. 

Q. Okay. You're not, for instance, an 
expert in federal preemption. Correct? 

A. Well, I've written about preemption but 
I wouldn't say I'm a legal expert. I would talk 
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w. Kip Viscusi, Ph.D. 


09:30:26 1 about the economic consequences. 

2 Q. You are not a doctor of medicine. 

U 3 Correct? 

4 A. That's correct. 


: 3 0 : i 
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Q. You've not studied epidemiology nor do 
you hold yourself out to be an expert in 


epide 


an ep 


91 d yoursel 

^SK>gy. I 


s that correct? 


I do a lot of risk analysis but I'm not 
lologist. 


There is certainly a difference between 

ft. -J 

epidefexpBagy and risk analysis. Fair enough? 


liter 


g. ] You are not a historian. Correct? 
A. That's correct. 

You've not published in historical 
nor have you gotten any advanced 


degreffTn history. Correct? 

A. Well, apart from long-term trends in 
smoking behavior and things like that, I've done 
that. But I'm not a historian. 

Q. You have not reviewed, as I understand 
it -- Have you undertaken a systematic review of 
tobacco industry documents? 

A. No. 
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W. Kip viecusi, Ph.D. 


39:31:16 


09:31: 



Q. You understand that the tobaccd'^hdustry 
documents historically are available on the 
Internet? 

A. I believe many of these documents were 
put on the Internet after the Minnesota case. 



Inte 


docu 


testi 


39:31:38 


r ■»* 

pj!2i2 jEj* 

^^ 13 aovi 
14 

,<w 


Have you done any research of the 
to find out any of the tobacco industry 
that may bear on the issues that you are 
g about? 


And you are not a -- I take it you have 


e a systematic review of tobacco industry 
^Cments of cigarettes. Is that correct? 

-j 

w I've read analyses of these documents; 


)9: 32:02k \15 I've [uiefl some of these ads in my book. But I have 
sssgssjl16 not If^ts^endently done that review. 

KStwiSKftJw * “ 

17 You've not yourself done a systematic 

lITie review! tobacco industry advertisement over the 


39:32:1 


years. Correct? 

A. Other than to find a few ads to put in my 
book to illustrate things. 

Q. And finding a few ads to put in your book 
isn’t in your judgment a systematic review of 
tobacco industry advertisement. Is that fair? 
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W. Kip Viscusi, Ph.D. 


A. I didn't go year by year for sixty years 
to track through the advertising. I looked at 
different years. 

Q. Bow many ads did you end up putting in 
your book? 

A. I think I only used a few pictures. 

How many were they drawn from? 


1 for 


relat 


I There was an advertising firm whose name 
that donated all of their cigarette- 
dvertising materials to the Duke 


J^ive^y library, so that would be the set. 

Did you look at them all? 

WwaaB 

I didn't look at them all. I looked at 
some. lifei d a research assistant cull some as well. 

ft-.Bow many did you look at? 

I don't recall. 



You yourself. 

A. 1 don't remember. This was a decade ago. 

Q. Have you done any systematic review of 
marketing practices of the tobacco industry from 
let's say *53 to the present? 

A. I've done analyses of prices and how 
price changes have affected things. I've looked at 
determinants of cigarette 'demand or sales over that 
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W. Kip Viscusi, Ph.D. 


>9:33:36 1 period of time. But I'm not sure exactly what you 
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would include in terms of marketing practice. 

Q. Have you seen any documents from the 
industry indicating what their marketing practices 


are? 


depo 

inde 


plai 


tobad 


K, 


r™1 


I've seen some that were shown to me in 
ns, but I've not undertaken any 
nt review of those things. 

were they shown to you generally by 
s' counsel or by someone representing the 
ndustry? 

Plaintiffs' counsel. 

Have you ever been provided any documents 


from tha^ tobacco industry, internal documents, by 
any d&Tense counsel? 


S All the documents you've been shown from 
co industry have been provided to you by 
plaintiffs' counsel in one or more of the Attorney 
General cases. Is that correct? 

A. I believe so. 

Q. Have you asked to see any documents from 
the tobacco industry in connection with any of your 
assessments or opinions in this case or any 
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H. Kip Viscusi, Ph.D. 


Attorney General’s case? 
A. No. 


Q. You're not an expert in psychology. is 
that correct? 

A. I’m an expert on risk perception, and it 
depends on what you want to call that. But I am 
not ay$#1PPchologist. I have no degree in 
psychirbogfy. On the other hand, I have published 

j Wnvfr virr rrr * 

work often psychologists read and I write in a 

journpPP^Ihat includes psychologists on the board. 

So I a psychologist but I do risk perception. 

SSlij 0^ What journal is that? 

PrTF Journal of Risk and Uncertainty. 

QDo you hold yourself out to be an expert 
in ei jjthei ! child or adolescent psychology? 


ilithe r chi 
pum# no. 


S Now, when was the first time you 

any work with any of the attorneys for 
the tobacco industry? 

A. I was at Duke University, so that would 
be four years ago, roughly. I’m guessing, but that 
would be generally the ballpark with these 
particular attorneys. 

Q. Well, I’m asking about any attorneys. 
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A. They wanted to d: 

K i 

risk ppg PPeption. how peopl* 



W. Kip Viscusi, Ph.D- 

A. That would be when I was at Northwestern 
University in the mid 1980s and that would be with 
Jones Day out of Cleveland. 

Q. And what was the purpose of your work for 
Jones Day out of Cleveland at that time? 

A* They wanted to discuss with me my work on 

.e think about risk. 

Did you do so? 

I did. I met with them, had lunch with 

them. I 

r i 

How many meetings did you have with 
from Jones Day pursuant to that project 
TrT thPUd 1980s? 

A>^; That was the first meeting. 

^ I asked you how many meetings did you 

have ^ 

h, __ j 

After I met with them or before? 

After your first meeting, did you have 
any other meetings? 

A. Oh. I went to Cleveland at least once. 
I'm not sure how many more meetings I had. Maybe 
I had a couple more after the first meeting. 

Q. How long did that engagement last? 

A. I don't recall;*’*! prepared a report. 
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W. Kip Viscusi, Ph.O. 
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sent it in. But I believe it was completed when 
I was still at Northwestern. 

Q. When did you leave Northwestern? 

A. 1985. No, '86. No, '88. So it was 
around -- I did the work originally for them 
somewhere before '88 and left in *88. 

what was the nature of that work? 


risk 


perce 


Well, mostly it's discussing the work on 
iption, what people had done on risk 
i. So a lot of it was not related to 



cigarettes. I also obtained from them the 1980s, 


pMl; whagm was it, *84, *85 Audits & Surveys data, 

I gue jfsife * s *85, and did an analysis of that data. 

And that data is referred to in your 
relia pce~^ aterlals as number 2. Is that correct? 

lilltgiF MR. ATKESON: Let me just note for 

the r^pid that there’s a typo on that and it 
should say 1965 on the date for that document, not 
1995, which it says. I spoke to your office and 
told them that, and just so it's clear on the 
record. 


THE WITNESS: But that’s it. 


MR. WITHEY: Okay. 


BY MR. WITHEY: 
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W. Kip Viscuii, Ph.D. 

Q. And who at — This apparently was a 
survey about smoking. Is that correct? 

A. That's correct. 

Q. And you have recited that survey in a 
number of your published articles. Is that 


correct? 



That's correct. 


Anc * what was the name of the individual 
that ^au^ orked with on that project? 



Barbara Kacir. 


Anybody else? 


I met other people but she was the 


contactpferson. 


you mi 


than 



* What are the names of the other people 
p^ith? 

^ I don't remember any of their names other 


You understood that the survey was 


prepared at the request of Arnold & Porter, Jones 
Day Reavis & Pogue, and Shook Hardy & Bacon. Is 
that correct? 

A. Yes. 

Q. And those are the three law firms that 
were at the time representing the tobacco industry. 
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W. Kip Viscusi, Ph.D. 

Is that correct? 

A. That's correct. 

Q. And were they representing the tobacco 
industry in litigation? 

A. I believe it was the Cipollone case. 

Q. And did you have any role in the design 

or st ire of the survey that was performed? 

None. 

Did you generate any documents in 
with that employment? 

Yes . 

Which documents did you generate? 

I did a reanalysis of the survey data to 
^e Audits & Surveys data analysis was 
id essentially to push it. 

Did you provide that in written form to 
ineys that had hired you? 

Yes . 

Do you have a copy of that? 

I don't think I do now, but I think it 



Q. 

A. 


showed up in Minnesota somewhere. 

Q. Have you identified that as one of your 
documents you've relied upon? 

A. No. 
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W. Kip Viscusi, Ph.D. - !T . 

Q. Bow long was the reanalysis of the data? 

A. I don't know. Thirty pages, fifty pages. 
Somewhere in there. Under a hundred pages. 

Q. And what was your purpose in doing this 
reanalysis? 

A. Well, I wanted to do different kinds of 
analy|gtffnand — 

(TELEPHONE RINGING) 

MR. WITHEY: Let's take a moment. 

MR. ATKESON: Conference room. 

Just a second. I'll get him. 

MR. WITHEY: Let's take a break. 

THE VIDEOGRAPHER: Going off the 
recor The time is 9:40. 

(Short recess taken.) 

THE VIDEOGRAPHER: Back on the 

reco ffcri—‘The time is 9:46. 

BY MRTwITHBY: 

Q. In addition to what we might call the 
30-page reanalysis of data, did you submit anything 
else in writing to any of the attorneys you were 
working with at that time on this survey or other 
topics? 

A. Just bills. 


PeterVT^im 

praal 
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W. Kip Vlscusi, Ph.D. 

Q. And do you recall what your compensation 

was? 

A. No. 

Q. What was your rate of compensation at 
that time? 




I don't recall that either* 


MR. WITHEY: We would like to get the 
raanaS^fsls of data, the thirty pages, and we'd ask 

lor ££! 

tastil^^g about this survey done in 1985 that has 


be produced 


To the extent to which he's 



been Tnairked or identified as one of your reliance 


cun upa ts* we will ask that that be provided. 

THE WITNESS: I never said I had it. 

So I aSfaJ t know if I have it, so.... 

Y . ^ MR. WITHEY: Could you see if you 

have And if you have it, provide it to 

Mr. llfiVion. If you do not have it, let him know 
and we'll ask that Jones Day produce it or whoever 
the lawyers were at the time. 

MR. ATKESON: Okay. I don't have it 
and this is the first I've ever heard of it, so I'm 
not...« 

MR. WITBBY: See, that's why when he 
was deposed before nobody happened to ask that 
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W. Kip Viicuii, Ph.D. 

question, I guess. Is that fair to assume? 

HR. ATKESON: I think you're wasting 

a huge amount of time if you think that's going to 
be of any value to you. If you want to spend a 
half day doing that kind of stuff, I guess we can. 

HR. WITHEY: He want the 30-page 

documjppPlI 
BY HRIT^ItHEY: 

QuT] Did you have meetings with any of the 
attorpp^ working on this survey? And by "this 
surv&^Ne ’ re talking about the 1985 Audits & 
t.-;gr v e ye . ^ Inc . survey. Other than the meetings 

Cm 

r you* vPffiscribed, did you have meetings anywhere 
else otHsLgr than Cleveland? 

Cleveland and Chicago. JV ^ 

Now, are you aware that various documents 
relatte^o Jones Day and their representation have 


Sadi 

& a matter of 

record 

in the Hinnesota case? 

A. 

Yes. That 1 s 

where 

this report is. 

Q. 

It is? 



A. 

Ye8 . 



Q. 

Okay. Have 

you reviewed any other 


documents from Jones Day? 
A. No. No. 
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W. Kip Viscuei, Ph.D. 

Q. Have you had any contact with anyone from 
the International Committee On Safety Issues, 

ICOSI? 

A. Nobody's identified themselves as coming 
from that committee. 

Same question with respect to the Social 
m.ity Working Party. 

Same answer, that nobody has identified 
as coming from that group. 

Have you ever heard of either of those 
? 

No. 

Have you had any contact with anybody 

from >Tab, I-n-f-o-T-a-b? 

! | 

ft.... Not that I know of, but it sounds very 

compujji^WSse, so I'm not sure if they make computer 
softwai|ejwe buy or something* But, no. 

Q. No. They're a tobacco industry group. 

A. No, I've had no contact with them to the 
best of my knowledge. 

Q. How about The Tobacco Institute? 

A. The contact I’ve had with them, I asked 
them for their annual report of data, the Tax 
Burden on Tobacco, which I have used for 
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39:50:18 1 statistics, but I've had no dealings with them 

2 otherwise. 

yr 3 Q. Do you recall who you had contact with at 

The Tobacco Institute? 

jr 

0 9:50 : 2$#^^ 5 A. No. It's either I or my secretary would 

5 call up and ask just for the latest copy. 


JT 

r^ 1 






39:50:36 10 


1^02 


3 9 : 50 :4 6 ® \15 


3 9 : 50: 5 Bsmk2 0 


mmp $ 

he ? 7 

Sfl8 

CD 

fl9 
5 fitefe.2 0 

QL 


from 



Have you had any contact with anybody 
:TR, Council on Tobacco Research? 


Do you know an individual named George 


Berma 



Do you know a woman named Hary Covington, 


formerly of Philip Morris? 


neve 



No. May have read about her but I've 
her. 

Do you know a Robert Tollison? 


A. 1 Yes. 


Q. And what is your connection knowing him? 
A* He's a professor at George Mason 
University, and he and I were part of a 
pharmaceutical research project together. 

Q. To your knowledge was he ever employed by 
the tobacco industry? 
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.9:51:14 1 


«9:51: 


r 



9:51:40 10 


!*T"f 3 

Of 1 


9:51:4: 


«T"T 

„inja 

€? 

# 19 

: 52: 

S.—Z_^ 


A. Yes. I testified, he testified 
separately with respect to the OSHA proposal that 
there be regulation of tobacco smoking in 
workplaces. I never read his testimony, discussed 
anything with him. I just knew that he did this. 


Q. What was the subject matter or content of 
your mony? 

irr’ ; Benefits and costs of regulation. 

CUe, jd what conclusions if any did you reach? 

I just calculated here are some of the 
benefhere are some of the costs. 

IS$3 You didn't make a recommendation 

^olic y^^ then? 

A ^j^ I don't recall making a recommendation. 

Do you know if Mr. Tollison did7 
I don’t — Never read his testimony. 


neverr^lrlcussed what he was going to say with him. 

q 7^ But you understood he'd testified on 
behalf of the tobacco industry? 

A. Or one of the law firms involved in 
representing an industry group. 

Q. And do you know of an economist named 
Wagner, and I'm sorry, I don't have his first name, 
who has — 
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19 : 52:14 



09 : 52 : 




8 


• 9 : 52:38 10 



X? 

QJ 4 


• 9 : 52 : 5 : 


P™ 


O l 6 

» 19 


• 9 : 53:0 


A. Tollison and Wagner wrote the book on the 
economics of the tobacco industry, but I don't know 
Wagner other than that* 

Q. And did you understand that he also was 
employed as a consultant for the tobacco industry? 
A. No, I didn't. Didn't know that. 


Wilda 


timesP 

k 

books;. 


Do you know an individual named Aaron 
, W-i-l-d-a-v-s-k-y? 

He's now deceased. I met him a couple of 
conferences and I reviewed one of his 


And did you have an understanding he was 
workiK™js a consultant for the tobacco industry? 
No, Z didn't know that. 

aflj,. Were you aware that he was writing a 

chapt|Mi®f»r a part of a piece of work on the 
anti*^Wcco organizations in this country? 

A. No, X didn’t know that. 

Q. What was the conference or connection in 
which you met him, if you know? 

A. University of Virginia Law School 
conference on liability* I was giving a paper, it 

was a statistical analysis, he was there for some 

* 

other, you know, paper or reason. And I also saw 
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09 : 53 : 
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9 : 54:2 


TJ 

Qj* 

9 : 54 : 1C^J5 

prt.6 

|aaa» 

,^1B 

O 

l_j 

2 W° 
^21 


H. Kip Viscuai, Ph.D. 


him at a conference in Washington/ D.C. where he 
was the luncheon speaker, but it had nothing to do 
with cigarettes. 

Q. Now, after your work in connection with 
the survey about smoking was completed when you 
left Northwestern, as I understand it, what was the 
next fegmflr! you had any employment or consulting work 
on be|yi|r^ of the tobacco industry either through 
its ly yj rms or through representatives of the 
induafry^itself7 

h .| j Yeah, I don’t recall whether I had any 


feNfffita yy with them again when I was at Duke or not. 
^Ehat 1 jNfo^ know that I did my only few hours of 
direct Nax k for the industry itself in consulting 
on th pr^dhe raign of the warning label for Premier 


cigar 


s when I was at Duke. 


And what year was that? 


A. I don't know. But it was right when 
Premier was hitting the market. 

Q. Did you design such a warning label? 

A. I commented on the wording of it. 

Q. What were your comments? 

A. Well, it was a question of how to convey 
the risk of starting a fire with this cigarette 
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09 : 54 



psj 


W. Kip Viscusi, Ph.D. 


because -the carbon tip once lit could fall out and 
then create a fire hazard. So it was how to word 
that risk. 

Q. Here you asked to word any other risks on 
Premier? 


A. No. 



8 to i 


39:54:56 10 ther< 


Bad the Premier been tested as it relates 
alth risks? 


I believe it had at that point. But 
more testing that was undertaken that 


LULL^LLLLLLL.Ijj: ^ ^ 

P T5 

%§iri4 


show# 'cf) in that RJR compendium. 

Hi 

<&. And what were you paid, if you recall, 

S3 Q.« ; 

for l®lflF%ork -- Has that on behalf of RJR, 


I ass 


39 : 55 : 1 ; 



tn r Out-el 


39:55:2 



RJR. A half day's work while I was 
to a conference in western North Carolina, 


r CT- * How much were you paid for that half day 
of work? 

A. Not much. So it was, you know, whatever 
my half day is multiplied by my hourly rate at the 
time. 

Q. And you don't know, don't remember what 
that was either? 
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19:55:52 10 


»>5j 

pO* 

ncT 

A 


)9 : 56 : 0 


F ®# 6 

F W 


) 9 : 5 6 : 1 %m& 2 0 

r”l , 

^21 


A. NO. 

Q. Now, other than working for Jones Day on 
the survey about smoking and working with R.J. 
Reynolds on the Premier cigarette warning label, 
what other work have you done on behalf of the 
tobacco industry or any of its law firms? 

Ever? 


| Yes . 

j Well, we already have the OSHA public 
That I mentioned. 

And when was that? 

I don't recall. I was still at Duke 
y, so it was over three years ago. 

Go ahead. 

We have all the cases listed on this case 
I’ve done on behalf of the tobacco 



hear! 



Uni ve 




list 


indu 


. ' Anything else? 

A. I have consulted on general matters to 
Covington & Burling. That didn't necessarily lead 
to a deliverable, but.... Over the past few years. 
Q. Anything else? 

A. We worked for both, I guess for Jones Day 
as related to these cases that's been going on for 
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W. Kip Viacusi, Ph.D. 

a while. 

Q. Anything else? 

A. I think that's everything. 

Q. You've identified your contact on this 
survey from the mid '80s. Who was your contact at 
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09:57:38 



09:57: 




'“Si 


>9:58:02 10 

>5h 

>9 : 58 : 0# \15 




19:58:2 


more specifically in terms of years? 

A. If I were to guess, well, it would 
certainly be the 1990s; ‘94, *93, somewhere in 


there. 




And who was your contact in that matter? 
Ernest Gelhorn. 


Schoo 


matt 


And who is Ernest Gelhorn? 

He's a professor at George Mason Law 
I believe he does independent legal 
s well. 


And were you compensated for your 


IstiJifeny? 


A. 1 Yes 



Who compensated you? 

He did. 

Do yon recall how much your compensation 
reparing for that testimony and giving it? 


A. No. If I were to guess, it might be 
$10,000, but I don’t really recall the exact 


amount. 


Then you’ve worked on the tobacco cases 


that are listed in your Exhibit 1. Correct? 

A. That's correct. 

Q. And who has been your contact for those 
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>9:59:1 
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■jg^w w^v>ri\-y va^1 ^ 

A 

ai 

! y s 

^|L6 

RrnwseS 
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>9:59:2 


W. Kxp Viscun, Ph.D. 


cases ? 

A. Both Mr. Atkeson and Mr. Biersteker/ but 
I've dealt almost exclusively with Mr. Atkeson in 
terms of working. 

Q. Have you testified in any case? 


You've given depositions in numerous 


cases 


orney General's cases. Correct? 


I believe five of them. 
|p®Sf And is this the first 


time you've 


testi 



in a union health and welfare fund case? 


#% Yes. 

Are you desi 


gnated in any other cases as 


far as^&ou know? 


Not that I know of. 


A. Not that I k 
t®mssm Now, you sai 


gene 


id you've done some sort of 


onsulting work with Covington & Burling 


over the^past few years. Is that correct? 

A. Relating to cigarettes, yes. 

Q. And what generally has been the subject 
matter of your consulting work in that regard? 

A. I don’t know if I'm required to say. 
It's not related to a case. 

Q. Well, what is it? 
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u9 ; 59 t 38 1 

2 

w v3 
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9:59:50 10 

>r» 

A 

O ) 4 

9 i 5 9 : 5 5 


H ^ 7 


J, 19 

p® 8 ® 8 ? 

A. 

tt° 

Q. 

21 

A. 

22 

Q. 

23 

A. 

24 

anybody 


A. Just generally — 

Q. who at Covington & Burling? 

A. David Renee. 

Q. And who does he represent? 

A. I’m not sure. 

Q. But it relates to cigarettes. Correct? 
^fr^Yea. 

QTT'Jlt relates to snoking? 
iwj Right. 

Risk perception? 

8 .. J 

»----i- No . ot h er matters. 

i ’ "! 

P*| 03% What does it relate to? 

mm£- 

j^ MR. ATKESOH: Objection, counsel. If 

he’s a^banaultina expert on this I don't think 
you *r elal lowed to get into that. 

BY MR^Sg&HEY: 

K How much have you been compensated for 
your worx with Covington & Burling? 

A. I don’t know. 

Q . Who would know? 

A. David Remes. 

Q. Anybody else? 

A. Haven't told anybody else. I don't know 

anybody else who would know. 
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W. Kip Viscusi, Ph.D. 


Q. You don't have a bookkeeper or a 
secretary that gets the checks and deposits In the 
bank from Covington? 

A. I can tell you how much, you know, I made 
from them this year. I don't — 

Q. All right, tell me that. 



know 


your 



No, I could look that up, but I don't 
the top of my head. 

Someone would have that information in 
oy. Fair enough? Either you or someone 


else.[ IFair enough? 

m ^ ^gfit 

Depends on how far back it goes. I don’t 
keep [nrvTfistorical records. 

Q Hell, how far back does it go? 

I think all of the records pre-Harvard 
Law pi^l are pretty much inaccessible for me. 

S well, how far back does your consulting 
Covington & Burling go? 


as well. 


I had contact with another lawyer there 


Name ? 

I forget his name. 1 even forget the 


matter. 


How long does that go back? 
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w. Kip vitcuii, Ph.D. 

A. A few years. 

Q. How many years are a few? 

A. Three, four, something like that. 


It ’ s 


not a continuing thing. I did something for him a 
few years ago. 

Q. Could you just tell me the general 
sub j%#IWhatter of your consulting work at Covington 
& BufTsAnlf either with Mr. Remes or this other 
perg gap at you don’t know the name of? 
pudil^ Cigarettes. 

Could you be more specific? 

£ 1 really don’t remember exactly what 

h the other person. It may have been the 
7ng that I did with Ernest Gelhorn. He may 
havenETee^n just the contact that I worked with, so 
it m |^,;g iot have been another thing. 

S lf Have you submitted any documents, 

P analyses to them that's not in the 
published literature? 

A. No. 

Q. Then you say you've worked with Jones Day 
on these cases. You're referring to the smoking or 
tobacco cases then? 

A. That's correct. 
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W. Kip Viscusi, Ph.D. 


Q. Is that different than your work with 
Mr. Atkeeon or Biersteker? 

A. No, that's the same thing. 

Q. Have you then described the totality of 
your consulting or research or report writing or 
testimony or work for or on behalf of the tobacco 
indi ^gjsfe*^ and any of its components or law firms 
repre ss d ating them? Is there anything you've not 
(d about that you recall? 

I can't remember anything. 

Now , I want to ask you about these 
land first of all I want to identify how 
|veys either you've completed or that you 
id or relied upon in formulating any 
in this case. 

L A.J Is that a question? 

hjfepi Surveys, yes. I want you to tell, me how 
man^n^vsya either you yourself performed or on 
your behalf or have relied upon in formulating your 
opinions. I'm asking you just for the number. 

A. I don't know the exact number. I know 
there's four on cigarette smoking risks; there's 
another one that I use for addiction. So there are 
at least five that I rely upon. 
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W. Rip Viscusi, Ph.D 


Q. Are all of those contained within your 
Exhibit 2? Sorry. Exhibit 2, the reliance. 

(Pause) And if so, please identify by number which 
ones they are. 

A. Well, the second thing on the list is the 
■ 85 survey. My Public Perception Of Smoking Risks 


pape 


that 7 


thing? 


things^ 


iden 


oppo 


lQ •. 

*w 


words, 



rfks about '85, *91 and *97 surveys. 

-1 And could you identify the number of 


They're not numbered but it's the third 


Okay. 

Fourth thing also cuts across these 


Well, I'm actually just asking you to 
the documents related to the survey as 
o later reports of the survey* In other 
you refer to a survey in a publication. 


m 19 I'm not interested in that* I'm just interested in 

10:04:5J®|20 the documents that reflect either the survey 

^21 instrument, the design, the results, the data, 

22 et cetera. 

23 A. Well, a lot of these articles produce 

24 tables and lot9 of times the table is the only 


JONES FRITZ & SHEEHAN 


//legacyJibrary.ucsf.edifikiaitfei^rtlTttffiffl/i^MWvw.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8330 





38 


W. Kip Viscuai, Ph.D 


10:05:10 



iO: 05 

Er^ 


10:05:40 10 


'TSl- 

CLJ 
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RfW*SSSSj4 

“ 11 

On 


10:06: 


thing I kept eo I don't have the output. But the 
next thing after all the atuff I've already 
mentioned would be the fifth thing; that’s on the 
addiction, the CPS. That gets everything in terms 
of the survey. You know, we get codings for the 
'85 and '97 later on down here, everything else 


exce 


survi 


>r the Massachusetts survey, the 1998 Roper 
rhioh is the last thing on the list. But, 


you Rno^, there's other things are directly related 


l MlUWrf LliaiU 

t ^& rvey 1 


ike the 1997 Audits & Surveys report 


here 



h is one, two, three, four, five from the 


So as I understand it, let me see if 

k i 

I hava*?*t right, there was a 1985 Audits & Surveys 


survi 


r Fjn 

PhHhp 


Correct. 

-- called A Survey About Smoking that was 


perf! 


firms? 


d on behalf of Jones Day and the other law 


A. Right. 

Q. And then there was a 20(^approximately- 
person telephone interviews or call it survey that 
you yourself performed in 1991 in North Carolina. 
Is that correct? 
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W. Kip Viscusi, Ph.D 


A. That’s correct. 

Q. And then the third one was a survey that 
was performed by Audits 6 Surveys in 1997? 

A. That's correct. 

Q. And the fourth one was your -- Well, did 
you do any other survey in 1998? 


hwj 

y|iWj Yes, the Massachusetts Roper survey. 

Qj Okay. 

r aTI And then I also used the 1993 CPS survey. 

Is that a cancer prevention study survey? 

B No. It's a current population survey, 

artment of Commerce, Bureau of The Census. 


Q®t 


Do you have any documents that — Do you 


have^S? document by CPS on that? 


h"""x 

>w'pS^j|‘ 


I have my printout here. 

1 And then there was a fifth or I don't 
it number it was but another survey related 
tion. Correct? 


A. That was it. 

Q. Oh, that was the — 

A. The 1993 CPS, yes. 

Q. Okay. So as I understand it, let's just 
talk about these five surveys. Is that the correct 
number? 


JONES FRITZ t SHEEHAN 


http://legacy.library.ucsf.ed8iftiffil'y(Djffi[rBftp©0/j!iBlifw.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8332 




40 


^“5 


10 : 08 : 



>4 J 

pO i: 


10 : 08 : 

W 16 




10: 08: 2P»l20 
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A. That’s correct. 

Q, All right. Now, could you toll me in 
which of those surveys you your|solf designed the 
survey instrument or the structure of the survey? 


design 




1995, I bed no input on that survey 


All right. 




. 1991, I did all of that survey design. 

5N All right. 

IjS 1997, Audits & Surveys incorporated my 


I from 1991 into the 1985 survey design. 


invo 


in 1 


were 


pi®ij Were you involved in the design of that 
etotsh ey just kind of borrow from you? 

They just borrowed it. I was not 
Sed^ in the design. 

£§) And the questions th^t were asked by you 

m hat were used by Audits 5 Surveys in *97 
he only questions that were posed in *97. 


Correct? 


A. That'is correct. 

Q. There was other aspects of that survey 
that you had absolutely nothing to do with. 


Correct? 


That ’,s correct, becajuse they were from 
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the 1985 survey and my question* were sensitivity 
teste essentially on the 1985 survey results. 

Q. Okay. How about the 1998 -- Excuse me. 
What about the 1993? 

A. I had nothing to do with the *93 survey. 
Q. And how about the 1998? 

IjMl Mf That one I worked with the survey firm on 



everi 


istion and I drafted, either drafted first 


draftecT! most of the questions 




What was the name of the survey firm? 
Roper;Starch Worldwide I think is the 


m . 

ipiUg were 


the questions utilized in the 1985 


survef^aiBO utilized in the Mass. Roper survey { 


Massi 




used 

and 


etts Roper survey? 

A little bit. Some of the questions were 
. this survey was much broader in its focus 
itured in a different manner. 

Other than the 1993 addiction survey, 


were any of the other --did any of the other 
surveys ask questions about addiction, habituation? 
A. No. 

Q. Now, in your 30-page paper did you have 
any comment on the appropriateness of the questions 
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10:10: 5 SL) 15 

CJ 

TW' 16 


asked in the 1985 survey? 

A. In which paper? 

Q. The 30-page paper you submitted to Jones 


A. No. I was just analyzing the data, 
presenting tables and cross-tabs. 

Now, I'm going to ask you to focus on the 
1985 g^aurfrey. Row were the respondents selected? 


tele 


This was a national random digit dial 
survey. 

And there were three age categories. Is 
ect ? 

Yes. 

One age category was 16 to 21. Correct? 
I believe so. I know 16 was the start 


date; I'm not sure if it was 20 or 21. 


, -Tj 



0 » 

10 : 11 ! 20 
P*1 


a Would it be fair to characterize the 16 
representative of teenagers? 

A. It includes teenagers 16, 17, 18, 19, so 

three or four of the five or six years included 
would be teenagers. 

MR. WITBEY: Do you want to repeat 
the question for him? 

(The reporter read the question.) 
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W. Kip Viscusi, Ph.D. 

BY MR. WITHEY: 

Q. Can you answer that question? 

A. Yes. Teenagers 16 and over, yes. 

Q. Well, it includes people who are not 

teenagers. Correct? 

A. Has store teenagers than non-teenagers. 
You're sure about that? 

Yeah. If you're doing a random call, it 
shouldpick up people in proportion to their 
popu ^l^ n representation. 

How many fit the 16 to 21 age category in 
e survey? 

I don't remember the number. 

How many of the 16 to 21 were 20 or 21? 

I don't know that number. 

Could have been more than were 16 to 19. 

F*® 

Corr4ni^y 

We have no reason to believe it's more. 

Q. It could have been. Correct? 

A. With a negligibly low probability. 

Q. Well, in fact the survey was conducted by 
asking the person who answered the phone was there 
anybody else in the household that was 16 or above. 
Correct? 
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Q. And if the parson was 20, the answsr 
would have bean yes. Correct? 

A. That's correct. 

Q. But that didn't necessarily mean that was 

the person interviewed. Correct? 

That's correct. 

And in fact there was no data kept on the 
age ortyhe person responding other than*, in the 
thre L^l dteaories. Correct? 

That’s correct. 



So ““ 

^ k#&MI But there was a procedure to determine 
who wl!urd be participating in the survey. It was 
not PprrtJ the person answering the phone* 

kotLwl Correct. But I'm asking a different 
quesj^Hif. The question is: If the people doing 
the Inflriey did not identify the age of the person 
responding other than in the three categories, 
there would be no way of going back historically to 
figure out, well, how many of the 16- to 21-year- 
olds were in fact 16, 17, 18, 19, versus 20 and 21. 
Correct? 

A. That's correct. I cannot prove an exact 
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number of people in any given age within an age 
category. 

Q. Mow, waa it known to the respondents who 
was doing the survey? 

A. Mo, other than it was Audits fc Surveys. 
They did not know who funded the survey. 

Cuj|wi Did Audits 6 Surveys know who funded the 


think any firm would carry out a 





* urv *RfJ 

I don't 

lurvaU^r free, 


10:13:44 10 survetet?;: free, so they would have to know they 


/ F dt; 

I 1 10 : 13 : 54^^15 

^^16 

ST 

^™f l7 


10 : 14:2 0 


were 



cert 



ing paid by somebody. 

Did they know they were getting paid by 
or the tobacco industry? 

The contact people at the firm would 
have to know that. Otherwise they 


woulc^jLl^Jknow where their checks were coming from. 


gues 


Mow, as I understand this survey, the 
was asked even though the smoking status 


of the person that was responding was known. 
Correct? Strike that. Has the smoking status of 
the person who was answering the questions after it 
was determined who would answer the questions, was 
that known? 

A. Yes. 
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year! 





Q. And that waa put in ont of tha boxaa in 
the questionnaire. Correct? 

A. That's correct. 

Q. And how was former smoker defined? 

A. That was it: Are you a current smoker or 
a former smoker? 

. in There wasn't any further definition of 
fornmr 'such as smoked for any given number of ^ 

TtI 

r jjpjM^C 0rr e C t.? ^ 

That's correct.' 

The questions that were asked included a 
e B XFTvm about their assessment of risk of smoking. 

~ J That's correct. - .f;; 

What was the specific question that 
elic^iJtet| that information, if you recall? 

I don't recall the ekact wording but it 
was ^wH (thing along the lines: Of one hundred 
smokers, how many of them do you believe will get 
lung cancer because they smoked? 

Q. Was any question to a smoker do you 
believe you will die of or have a risk of dying 
from lung cancer? 

A. No. That was not the question. 
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Hava you used such a question in any of 


your surveys? 


A. Mo. 


Q. The question asked in this survey and 
I think in other ones related to lifetime risk of 
smoking. Correct? 

ffeiPif Your risk of getting lung cancer at some 



point i “^ijFi your lifetime 


Over their lifetime? 


Yes. 


Gybu 


re going 
M^>n * t 


In other words r it wasn't do you believe 
ing to get lung cancer or — strike that 


believe or do you believe that of a 


with 

thei 


hundradfVeople, how many will get lung cancer 
withKr"”dhe next year or five years, it was over 
theigjyyf etime. Correct? 
iSSpigl That's correct. 

Row, there was no attempt to determine as 
I understand it, then, what the smokers believed 
their risks were for either smoking a single 
cigarette, a pack of cigarettes, a carton of 
cigarettes or even a month of cigarettes. Correct? 

A. That's correct. 

Q. So what as I understand the survey did 


JONES FRITZ 6 SHEEHAN 


http://legacy.library.ucsf.ed iacd/a^Offittpfl//$^w.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8340 



48 





s 10 10 

Es^i 

12 

13^ 

B1M 

htjs 

^Ws? 14 

flj 

:WT 15 



B8$8BSj»iW8fi 

T 3 

O 



H. Kip Viscusi, Ph.D. 


was conpart what was the lifetime risk of 
continuing to smoke cigarettes of these hundred 
people. Correct? 

A. I don't understand the question. 

Q. Well, the question said of a hundred 
people who smoked — 

yjjtesl Your question. 


life 


No, the survey question. 

pgp§g| 

r ATj No, I understand my survey question. 

I w d^& o understand your question. 

P^PPf I’m explaining it to you. Of the hundred 
^eop^fjiwho smoked, the person was to assume that 
;s f?he |ii^ffle would continue to smoke over their 
lif eT 5e . Correct? 

Yeah. You're looking at a smoker, yes. 
You weren't talking about, well, if you’d 
contiM^I to smoke for a year, of a hundred how many 

* lJLj 

vou^rUntract lung cancer. Correct? 

A. That is correct. 

Q. Okay. In other words, the risk that was 
being assessed was a lifetime risk of smoking? 

A. That's correct. 

Q. But the decision to smoke or not to smoke 
or to continue to smoke is ma^le on what might be 
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called an increnental or marginal basis. Correct? 
In other words, you have to pick up a cigarette and 
smoke it. 

A. Taking into account the risk that 


generates 


a si 



zero 

mmi 

^Ulci 



Right. And what are the risks of smoking 
pack of cigarettes? 

A lot less than your lifetime risk. 
Infinitesimally less* Correct? 
Infinitesimal is not -- It's bigger than 


You understand the difference between a 
to make a lifetime decision to smoke 


verslr*!!!^ decision to smoke a pack or carton of 


ciga] 


Correct? 


A.J I agree they're different. 


incr 



All right. And can you use the word 
al or marginal when you're referring to 


the decision to smoke a pack of cigarettes? Is 
that an appropriate term in your area of expertise? 

A. No, I just call it a decision to smoke a 
pack of cigarettes. Why don't we just call it 


that? 


Well, I'm just .asking you if the word 
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incremental has meaning to you in this context. 

A. incremental has meaning. But it's not a 
terminology I would use. 

Q. You wouldn't use the term marginal then, 
the marginal risk? 

A. Well, the marginal risk would be if you 
were|^l^:ontinue as a variable what the slope of 
your wapl SB-resDonsft relationship is. So I'm not 
sureflnthat's what you're talking about. 

Yeah, that’s the idea, I think. And, for 
|, you’ve been involved in assessment of 
on chemical products. Is that correct? 
That's correct. 

And warnings on chemical products have 



gone 


|k, my gosh, till even before World War II 
Fair | end ugh? 

I'm sure they have. 



Pi 




And often the risk in the dumical 
product could be an immediate risk, that is, you 
get either inhalation of chemical fumes or 
absorption of the chemical through the skin or some 
other exposure that occurs much more proximate 
temporally to the exposure than cigarettes. Fair 
enough? At least, that can happen? 
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W. Kip Viacuti, Ph.D, 


A. Right« There could be acute hazards that 
affect you right then and there. 

Q. And are there different considerations in 
warnings that relate to acute hazards than those 
which might be more chronic? 


preca| 
not si 



It depends on the character of the 
Ins you want people to take. So that it's 
ich the character of the risk that drives 


it but^wnat you want the risk information strategy 


10:20:12 10 to c< 


beha 


Qt u 

m4 . LJgW 

rrsk fiiFl 


workp 


arti 



18 the 


in terms of knowledge that affects 


Hell, when you make an assessment of the 
chemical exposure let's say in the 
, another topic you've discussed in your 
— Correct? 

I've written about that, yes. 

When you make that assessment of risk and 


r is making the 


iment of risk, one of 


the things the worker might be concerned about 
depending upon the label is the acute effects of 


the exposure to the chemicals 


Correct ? 


A. You might be concerned about that, and 
for asbestos you might be concerned about the long* 
term effects. For TNT you care about the acute 
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effects; you know, it's going to blow up. 

Q. But yet the decision to use — Hell, how 
would you describe the risk perception of smoking a 
carton of cigarettes as opposed to a lifetime of 
cigarette smoking? 

A. Hell, the risk from a carton is less than 
the ^^over your lifetime. 

Right. Have you assessed -- I’m sorry. 

I ditfn^xl mean to — 

To the extent that people overestimate 
smal >babilitiss, then people will tend to 

er mate that risk more than the lifetime risk. 
But the risk of smoking a carton of 
ciga^^bs for cancer or lung cancer is very small. 
Corrflrt^ 

m ssnss m. 

tA. } It is a small probability. That's why it 
will bbffpg i to be overestimated more. 

Have you assessed that in any survey? 

A. Mo. But I've done work with small 
probabilities and mortality, including work where 
I've polled people last summer for a wide range of 
causes of death. The smaller the risk, the more 
likely it is that people tend to overestimate 
that. I have 4 n °ther survey on that. 
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Q. The question X asked you was whether 
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13 
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10:22:4ir\ 15 


i2r is 


10 : 22 : 5 . 


you've attempted in the smoking context to 


the risk perception of the respondents as to the 
risk of smoking for a given quantity of cigarettes 
less than lifetime. 

A. X haven't assessed the risk per pack or 


K A 

<yp*tt>n. 


make k 
smokfaS 

I think people decide that they're going 
Si b ^^ moker. They don't decide that "I'm going 
one cigarette." If you're talking about 
an acTOfl ^ . I mean, a teenager might have one 
cigaFet'te experimentally, but an adult, typically 
they ^^J aoinq out to buy cigarettes because they 
smokfPliifgarettes. 

HSt-T^ The question was: In your experience in 
doing all this work, do you have a perception or a 
belief that people make a decision to smoke for 
their lifetime as opposed to I've decided I'm going 
to saoke some cigarettes and I don't have a 
judgment whether I’m going to smoke for the rest of 
my life? 



In your experience does someone decide, 
cision "I'm going to be a lifetime 
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A. I think people when they «aoke regularly 
understand that typically people continue to smoke 
regularly. 

Q. But that wasn't my question. My question 
was: Do you believe people when they decide to 

smoke make the decision to smoke for a lifetime? 


• m ing I'm going 


to be a lifetime smoker. li 


thatr yot Br opinion, that that’s the decision people 


reac 


fVj 


beha 



perc 



No. In fact, that's contradicted by 
People often aren't lifetime smokers. 

In fact, you're aware of data which 
that a high percentage of people, up to 80 
actually want to quit smoking. Correct? 

I don't know what those statistics mean. 


but al dd know a lot of people already have quit 


I'm asking if you are aware of those 
statistics. 

A. No, I've seen statistics, but I don't 
know what the statement about quitting means since 
the nature of the question I think leads people to 

give that kind of answer. 

> 

Q, Where have you seen those statistics? 
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A. 

Q • 
A * 


They're in my book. 

And who did you cite for those? 

I forget. There are national surveys 


Q. And what is the percentage on the 
national surveys, if you recall? And if you recall 
the year, I'd appreciate it if it's in your book. 

I don't recall either one, but they're 
book. 

And did you rely upon those national 
is in putting them in your book? I mean 
:acy of them. 

I relied on the accuracy, but it doesn't 
link the questions mean anything. 

Do you think those questions don't mean 

I think those questions don't accurately 
char^Hap&^rize people's attitudes. In fact — 

Don't accurately characterize their 
attitudes or don't characterize their ability to 
quit? 

A. No, it doesn't characterize what they 
really mean. In fact, that's discussed in the book 
as well. 

Q. Hell, does the survey in 1985 
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W. Kip Viseuai, Ph.D. 

characterize what people really mean if they eay 
that of a hundred people that smoke over their 
lifetime, X number will get lung cancer? 

A. I believe it does. 

Q. And ia there a disparity in the 
literature between the people who state they would 
like^lS^quit smoking and those who actually do quit 
8mo)|£ng1| 

HN 



L* 
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24 



ATI Yes. 

what is the degree of the disparity? 

I don't know the degree. More people say 
s^She^^alt to quit than do quit 

Is there a high — Is there a 
significant difference between the people who say 
thej^wtriild want to quit versus the people who quit? 

With a huge sample you don’t need a large 
dif^ip^ice to be statistically significant. 

Are you familiar with data that shows on 
surveys that 80 percent of the people in a 
particular survey who are smokers say they would 
want to quit, whereas in fact only in a given year 
3 or 2 or 3 percent actually quit? 

A. I don't know about those survey results. 

I've seen surVeys, but I don't know about those 
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Q. Well, what percentage of people quit 
smoking a year? 

A. I don't know. 

Q. Are you interested in that topic? 

A • Ho * 


Are you interested in -- 

A little bit. I mean, it's in my book. 




that 


RUMN»W««. 


But, P "you] know, to know the exact number, there’s no 
trueyag&jgber . In other words, there's no number 
thatplfPlshould be. 

But I'm asking whether you can 
^lar^K^rize the difference between the people who 
in sra&eys say they want to stop smoking and those 
thatpHrei&ially do stop smoking as a wide disparity. 
Is t |^y a fair statement? 

a I would want to see the exact survey 

• Also have a definition of what you mean 
by wide disparity. But I know it's larger. 

Q. I mean, if the difference was between 
80 percent of the people say they want to stop 
smoking and only 3 percent actually do, that would 
be a wide disparity* Fair enough? Or, a large 
disparity. 
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A. Yes, but built on questions that I don't 
think are valid, which I discuss in the book. 

Q. Now, going back to the 1985 survey, you 
didn't ask any questions about addiction, did you? 

A. I didn't ask any questions at all. But 
Audits & Surveys didn’t ask any question. 

Now, how many people actually completed 
the »u ruey questionnaire? 

I'd have to look it up. 

j p||^ Well, would the number 1250 ring a bell? 

a lt *s the right ballpark. I don't know 
oesn't ring any bells, but.... 

§§if How many surveys -- Is there any 

staillM in the survey literature that would 
sug^^^Jthat i£ you have too many survey questions 
that wane either rejected or were terminated or 
ref Ujgj^fcd^ to answer questions, at cetera, that that 

* HH 

wouIHHill form a valid study? 


■ “isfp&i 

iljdtsist 


A. I don't know of any exact standard. 

Q. What is your — Do you employ a standard 


yourself? 


A. No. 


Are you aware of the literature on 


whether in a survey if you attempt to reach or you 
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actually reach let's say a thousand people but of 
which only a hundred actually complete the survey 
and nine hundred don't/ whether that would 
constitute a valid survey? 

A* It depends on the characteristics of the 
people/ so it depends on whether you have a random 
not* And in our case we can also control 
iJ^iemographic factors and see whether the 
taracteristics matter. 

And did you understand that a percentage 
>ople whose surveys were completed were 
Rejected or not included in the study? 

This includes everybody who was called 
Jthey didn't answer the questions. So, in 
l rds/ if I refuse to answer a particular 
aue ^^ , we have data on that/ so I have data on 
the te^ier of refusals/ don't knows. 

Were there cuts or rejects in the sample? 
What's a cut? 

You tell me. 

1 don't know what a cut is. 

Let me look at — Page 21 of the 
document number 2 that you'vereferenced in your 
report as a document you've relied upon has under 




A. 

Q. 

A. 

Q» 
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eligible households, they have -- and I could show 
this to you — they have completes, household 
refusal, respondent refusal, terminates, selected 
respondent not available, and cuts or rejects. Do 
you know what the word "cuts or rejects" means in 
that context? 


comp: 


woul 


No. Conceivably people who didn't 

Xetre the interview, but I don't know. 

I i 

Hell, that would be under terminates, 

Hni^b it be? 

hz*tmd i don’t know what "cut" is. 

Were you concerned that about 10 percent 

|^^ ^ eople interviewed had cuts or rejects? 

J 

wzfWy*,, somewhat less than that; about 8 percent. 


Actu 



No, because I didn't know what cuts or 


rejects jwer 


You didn't happen to ask Audits & Surveys 
eople's surveys were considered cuts or 


rejects? 


A. I wasn't involved with Audits fc Surveys 


at all. 


What can a survey organization like 


Audits & Surveys, do they have any discretion to 
reject a particular questionnaire that is 
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13®M 


10:31*SW 


10:31 



completed, or should they have any such discretion? 

A. If it was not coded properly, you know, 
the respondent didn't, well, the telephone operator 
didn't code it properly, they would have that 
discretion. But if somebody gave an answer that 
you didn’t like, they're not going to cut that; 
they^^n ot going to throw that survey away. 

They had a system, didn't they. Audits « 

Surva'yi'/ for checking the coding and to make 
cor^;yons if need be. Right? 

Z have no knowledge of what system they 
ad ilace for the '85 survey because I had no 

ent with the *85 survey. 

Well, but you've cited it repeatedly. 




nv 



Cor 



Yes, but this is using the data itself. 


So ■ not — I was not there when they ran the 

rveyi^j 


surv 

Q. Well, but you had the right to ask them 
how they ran the survey. Correct? 

A. I did not -- Apart from finding out the 
coding sheets, I didn't have — I was not set up in 
a manner where I discussed anything with the people 
at Audits & Surveys. 
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A. Yes. Yes. 

Q. And did you notice that there was 108 
rejects or cuts? Did you happen to notice that. 
Dr. Viscusi? 

A. I don't recall what I noticed. It was 


over a&sd ecade ago that I read it, so 


over^^ecade 
readritf^since . 


Haven't 


doe ufeA s or reports that Jonas Day or any of the 
lawy|^p^working on the survey generated regarding 
^hisrtWIs survey? 

N betel No. 

Have you seen any such documents? 
ffluH Hot to the best of my knowledge. 

. Q.j Have you been present at any meetings 
whei ^M is particular survey was discussed? 

* 8. 1 i 

Yes, when I discussed my analysis of it. 
Q. Did you discuss how the survey was 
conducted with the lawyers for Jones Day? 

A. Just briefly. You know, it was a random 
digit dial survey. 

Q. Now,, the survey question asked about 
lifetime risk of lung cancer but did not ask 


Are you aware of any memorandum or 
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10:33: |l2L^ 

02 


8 


10:33:48 10 




lifetime risk of death from lung cancer. Correct? 

A. That's correct. 

Q• is that a weakness of the question? 

Would you have preferred to have a question asking 
death froa lung cancer as opposed to contracting 
lung cancer? 

p|^j|gi| It's not a weakness, it's just a 
d1ffr sn t question. 

Well, is that a liaitation of the survey 


that 


canc 


UJef didn't as 


k that question, death froa lung 



2 1 don’t view it as a liaitation. But to 

^ie ^iSsiSi^t that you want to know about death from 
lung as opposed to just contracting lung 


10:34: oi™\ 15 cancjFrrHLt' s something that I changed the wording 




to t 


asks 



'hether; that aade a difference. 

Well, certainly the wording that only 
incidence of lung cancer as opposed to 


10:34:311720 


lung cancer would not be ideal in that survey* 
Correct? 

A. It's different. It doesn't tell you how 
many people also think they will die. But I've 
also shown with my studies people don’t like 
cancer, period, so it's a very severe outcome even 
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if you don't die. 

MR. NITBEY: Read the question back 


again, please 


(The reporter read the question.) 


BY MR. WITHEY: 


what 
f ram 


Q. As opposed to death from lung cancer is 
n^n^eant. That wouldn't be an ideal way of 
fe iup ^the question. Correct? 


I ha 



lite 



impoi 


perc 



I still like my answer. 

Could you read back my answer that 
his question? 

Why don't 1 read you from your article 
f you agree with what you wrote in the 
e. Can we do that? 


Sure. 


i "Although lung cancer represents an 
t risk of smoking, the wording of the risk 
on question is not ideal.” This is again 


referring to the 1985 survey. Do you agree with 


that? 

A. I actually think it's fine. It doesn't 
include all risks. 

Q. I'm reading from The Review of Economics 

and Statistics, November '91, Age Variation In Risk 
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W. Kip Viicual, Ph.D. 

Perceptions And Smoking Decisions, at page 579. 
That's the article you wrote, it's in your — It's 
in your list of reliance documents. Correct? 

A. That's correct. 

Q. You stand by what you said here or not? 

Do you want to change it? 

I'm not changing it. But I would like to 
answer as well. 

Go right ahead. 

To say that it is not ideal doesn't mean 
doesn't pick up something fine in its own 
It just doesn't pick up every risk 

So I've asked other 

s to address those risks as well. There's 
uestion that picks up everything. 

Would you agree that another important 
in thfs survey was not asking risks from 
isks of death from all causes of smoking? 
A. I would characterize these things as 
other interesting things we would like to know 
about risk perceptions, which is why I added it in 
1991. 

Q. Have you published in the peer-reviewed 

literature an assessment that the failure to ask a 



i_^ , 

HssofllHed with smoking. 
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question in the 1985 survey about all death-related 
smoking risk was an omission? 

A. I'm not sure I'd characterize it it was 
an omission. It's not like somebody thought of it 
and forgot about it. 

Q. Let me go ahead and read you from the 
aa« ft^ H|lcle I just quoted and see if you stand by 
thisf ^gir ^would like to change it. Dr. Viscusi. 

"A poxejltially more important omission is that 
adve tededl health effects other than lung cancer were 
not bUi^uded in the survey." Do you stand by that 


Well, it didn't address those, but it is 
mission in the sense that somebody forgot 


I think the question is do you stand by 
ey? I mean -- excuse me -- do you stand 
tatement 1 just read you? 

MR. ATKSSON: And he just answered 


MR. WITBBY: I don't think so. 
I would like an answer. 

MR. ATKESON: Be did. 

A. I like my old answer. 
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Q. Well, do you believe it is correct to 
characterize this — Strike that. Do you believe 
this following statement is a true and accurate 
statement of your judgment of the 1985 survey 
question/ quote/ "A potentially more important 
omission/" that is, more important than it was 
not because it didn't ask about death from 

lung IBan1|er rather than merely incidence of it/ 

"A pOteSially more important omission is that 


advei 





tealth effects other than lung cancer were 
ided in the survey." 

If you want to address all risks 
isively then you would want more things in 


the su r rey than just lung cancers. 

FqtH And it was an omission not to ask that at 


Correct? 


pspti^ I don't 
fnrrfley was des 


think that they forgot about it. 
igned to only get at lung cancer 


because that was the nature of the case for which 
it was designed. 

Q. So it wasn't an omission then? 

A. Wo, because it was a lung cancer 
litigation forjwhich they ran the survey. 

Q. Wow, you understand that the questioners 
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w. Kip Viscuai, Ph.D, 


in the 1985 survey, if the respondent seems not 
able to answer the question about out of a hundred 
smokers, lifetime smokers, how many will get lung 
cancer, were probed, were asked a follow-up 
question? 

A. "Hell, give us your best guess; just your 
best ^j^a |imate will do," something like that. 

Have you employed that technique in any 
survly^hat you've designed? 

fgggjlg^ Yes. 

3$i And is there a standard that allows you 
c^Wcting surveys to tell people it's okay to 




If people don't know the exact answer you 
can Pl^sKHi them "Just your best estimate will do." 
Typically you have, you know, a standard probe that 


you 


And you've employed that probe, "It's 


okay to guess or give us your best guess”? You 
yourself have employed that. Is that correct? 

A. More like "Your best estimate will do" as 
opposed to the more colloquial "It's okay to 


guess. 


Why is "your best estimate" better than 
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using the word "guees"7 

A. You can say whatever you want, but this 
is just what I've written in terns of past surveys. 

Q. I'm asking you why it's more appropriate 
to use the word "best estimate" than the word 


'guess * 


whet] 



| Either way is I think fine, depending on 
leople understand it. I don't think it's a 


majordijference. 


read 


j MR. WITHEY* Could you go back and 

ianswer when he distinguished between best 


itimaxe^and guess? Maybe I misunderstood what you 


requ 



(The reporter read back the record as 


prob 


BY MIL^JPTHEY: 

a Was the word "guess" employed within the 
the 1985 survey? 

A. I have to look at the survey. 

Q. But you would not have any concern about 
the use of the word "guess" then in that survey. 
Correct? 

A. Ho, because you're trying to elicit an 

answer where people may not know in some sense the 


JOHES FRITZ & SHEEHAN 


http ://legacy.library.ucsf.edSd)idi/aqr®iTlpa£)ypd(rw.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8362 







7 0 


10 : 41:24 

U 

10:41 




a 


10:41:44 10 

12 

PSi 

, 13^ 

T3 14 

aj 

10:41:5jrf 15 


Tj 

’wsf II 


10:42: 



real 


"Wei 


gues 
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exact number. It's not a fact that they know; they 
have to provide their own subjective assessment. 

Q. What triggers whether to use the probe? 
What triggered in the 1 85 survey whether to use the 
probe? 

A. If people don't give you a numerical 
antw^^o the first question. 

flLJl What if people say, you know, "I just 
real^Tav* no idea"? Would they have been told, 
"Welpgg§|ihat' s okay, you can just use your best 
guesjPSMf Would ;that be appropriate? 

Well, I think that would. And if they 
iipMP^id "I can't give you an answer,” then it is 
recordea as a don't know. 

So it would be okay for the questioner in 
this^yy^vey if someone said, "You know, I have no 


reco 


Tha 


& o say "Okay, give us your best guess." 

Id be okay? 

A. Well, when people say ”1 have no idea, 


you know, it's like you asking me, you know, how 
many dollars do I have in my wallet right now, and 
I would say "I have no idea." But if you said do 
I have over a thousand dollars, I'd say "No, 

I certainly don't." So they don't know the exact 
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answer. And when people Bay * I have no idea," they 
often don't mean I have no idea; it means that they 
don't know the exact answer. 

Q. But then, I take it, it was left in the 
discretion of the individual questioners whether to 
probe and based on what response the probe would be 


appr 


K.-.J 


Correct7 


My expectation is that there would always 


be atfleast one probe. At least, that’s the way 


I’ve 



ages 


ages 


iden 




ys run surveys. 

Mow, in your book when you talked about 
,ry of teenager risk perception 
Lons based upon the survey, you had the 
L6 to 21. Correct? 

If that's what it says, that's what the 


In your book, by the way, did you 
this survey as having been done on behalf 


of the tobacco industry's lawyers? 

A. Yes. 

Q. Have you done that for every time you've 
cited a survey in any published literature? 

A, I don't recall every tine. 

Q. Would it be appropriate to do so? 


JONES FRITZ k SHEEHAN 


http://legacy.library.ucsf.ed Sd)idi/aqr®iTlpa£y/pdtrw.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8364 









72 


10 : 44:00 1 


10s 44 f08 , . 5 





10:44: $0 1! 

y„ 

dr 

13 1, 


10:44: 


w. Kip Viscusi, Ph.D. 


A. I -think these survey questions stand for 
themselves. In fact, I don't even think it's 
required here. I don't care who funded the survey; 
if I'm including the text of the survey as an 
appendix, then the readers can make their own 


judgment. 




I think the question was, would it be 


appropriate? 


appr 


No, I don’t think it’s necessarily 
te. But I've erred on the side of 


over 


erfe^jpgjlosure .- 

L 1 J 

FPW But did you always 
er^^^losure? 


err on the side of 


usm 



I think people are so familiar with me 
ese data that I’ve stopped always 


by t 


indicating that, you know, Audits 6 Surveys is run 


group. 

So the reason you might not have used it 


in some publication is because everybody knows your 
work and knew it was done by the tobacco industry. 
Is that correct? 

A. All of the early work was with 
acknowledgment and everybody knows where the Audits 
& Surveys data come from who works in the field 
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10:44:48 1 btcauia this is why they cite it. 

2 Q. Was the Audits 6 Surveys study done in 

3 1997 funded by the tobacco industry as well? 

4 A. Yes. 

10:44 8 j 5 Q. And you've cited that study, those 

, 6 studies again frequently in, well, at least your 




10 : 45:08 ’10 

— 13 

%8$ri4 

dj 

10 : 45 : 3 15 


Ol! 


10:45: 



work 


pape 



e '97. Correct? 

I've only cited it in one published 


And you indicated it wee funded by the 


tobandustry in there? 

p8ghi| j don't know if I did. I 

m Jtk 

^-sefRH^Dn of all the surveys. It may have come 


know there ' s 



PIhH Do you have any actual survey evidence 

I_ 

thats, woukd indicate that people in these surveys 


over 


ciga 


a^A ated the risk of smoking any quantity of 
FwlNles less than lifetime, any empirical data? 
A. No. The questions all deal with 


cigarette smokers 


THE WITNESS: What time is break 


time, by the way? 


MR. WITHEY: You want to take a 


break? 
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THE WITNESS: I don’t: hive a watch bo 


I don’t know how long we’ve been going. 

MR. WITHEY: It’s quarter of 11:00 
THE WITNESS: Why don’t we take a 
break now. Then we can break for lunch. 

MR. WITHEY: Let’s take a break. 
THE VXDEOGRAPHERa Going off the 
record.' 1 ! The tine is 10:45. 



(Short recess taken.) 

THE VIDEOGRAPHBR: Back on the 


reco 


surv 


survi 



Tine is 10:51. 


IITHEY: 

I It is true, is it not, that in this 
ind in fact in the 1997 Audits k Surveys 
|hat the probe "Just your best guess will 


do" pyr^pGive us your best estimate" could be 
trig iMm gjd by an answer "I don’t know"7 

Yes. 

Q. How much work does Audits t Surveys do 
or — Strike that. Are you familiar with how much 
work Audita k Surveys did on behalf of the tobacco 
industry7 

A. NO. 

Q. Are you interested in that? 
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A. No. 

Q. Now, whan you look at tha data froa the 
results from the 1985 survey, do you notice that 
there's any variations in the estimates of persons 
that would get lung cancer as you go from let’s say 
zero to 5 percent or zero to five out of a hundred 


up t 




Different people give different answers. 


But f^dqji 1 1 understand your question. 


perc 



Well, for instance, if you recall, what 
e of people said that the numbers would be 


They 



kyygygfc 


betw 


cont 


9 versus 40 to 49? 


I don’t recall the exact numbers. 

11 in the book. 

Let me ask if you would -- Well, would 
t that there would be some correlation 
eople who think 40 to 49 people would 
lung cancer versus those that would think 


it was 50 to 59? Do you think those numbers would 
likely be close to one another as opposed to vary 
significantly? 

A. No, 1 think they would vary because -- 
I know they vary. So if you think the answer is 
49, 50 is the more salient number. If you think 
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W. Kip Viscuti, Ph.D. 


the answer is 51, 50 is the more salient number. 

Q. Have you examined those numbers recently 
to determine whether you can explain why very few 
people thought it was in the 30 to 39 or 40 to 49 
compared to the 507 


50 t 


n • 


I'm not sure it's very few. In fact, the 
is not all 50*s; there's a substantial 


Audi 


Pttrt pf lnon-50 ’ a in that group. 

nSn Now, your 1997 — Strike that. Was it 
Audi||gii|g|j| Surveys again that did the survey in 1997? 

Yes. 

Now, what does Bruskin Goldring Research 
vepttSi|do with this survey? 

I think these are the people that make 
the feeHHfs. So they retained actually this group of 
peop^^^o actually make the phone call, so they're 
ran<^S£|^igit dialers. 

WPS Let me just ask you a question. If you 
assume that -- Well, strike that. In 1997 you did 
have something to do with the survey instrument. 
Correct? 

A. No. I had the questions that were given 
to them to incorporate in the survey, but I did not 
work with them on the survey. 
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W. Kip Viscuiii Ph-D 


Q. Did you ask that tha sane age groups be 
utilized in the 1997 as in the 1985 survey? 

A. I never had any contact whatsoever with 
Audits & Surveys, so I didn't ask then anything. 

Q . Well, Z thought you said the questions 
posed you'd had contribution to. Correct? 

Wo. My questions fron the 1991 survey 
ware nai 'fejsn to Audits & Surveys to incorporate in a 
revisecPsurvey. 

Who gave then? 

SH|^ Mr. Atkeson. 
i$gj PfffN on whose behalf? 



repr 


that 



On behalf of the tobacco industry whon he 
ts, I would assune. 

Did he have conversations with you about 
Ivey before it. occurred? 


PWW Did he tell you it was happening? 

A. NO. 

Q. Did he tell you he was using your 
questions fron the '91 survey? 

A. I’m not sure about all these things. 

I think the answer is no to all these things. it 
may have come up, but...* There was nothing where 
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I vai directly involved, so whatever it was, he had 
started the process or made the calls at least to 
the survey firm before I was contacted* I'm not 
sure at what point I was contacted. 

Q. But you were contacted? 

A. I did discuss with him that there was a 


surv 


fore I had the results of the survey, but 


I’m notYure at what point this happened, whether 
he cIBid them first. I would assume he might have 
call ^^ hem to ask can we run another survey. 

a Well, I'm not asking for what you're 

I’m asking for your best recollection. 
Wkid P* ess the question is: As you sit here today 
do ylrtecftll that you knew something about there 


another survey before the survey was 


conducted? 


I don't know the exact timing, but I know 
I wapSliit involved in the survey design. 

Q. I didn't ask you that. I just asked you 
if you believe you knew the survey was conducted — 
strike that — if you had some idea from 
Mr. Atkeson or somebody else that there was going 
to be another survey before the actual survey was 
conducted. 
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A. I'm not exactly sure of the timing of 
when I found out. 

Q. It could have been that way, though? 

A. It could have been that way* 

Q. And there was a time when you understood 
that the 1991 questions that you asked to the two 


hundr 
be u 





sM& 

categories in the 1997 survey as were used 



eople down in North Carolina were going to 
r had been used in this survey. Correct? 
That's correct. 

Either were going to be or had been used. 
That's correct. 

Would it have been preferable to use the 


in 




985 survey? 

-r ■ 

Well, the problem is that they changed 

e ileq^l age for smoking in these states from 1985 

pmip 





so that whereas 16 was fine for smoking 
tuch across the board in 1985 in terms of 
the legal status, it was no longer acceptable in 
1997, so you'd want to change the age categories to 
reflect that* 

Q. Why? 

A. At least when I've always run surveys you 

Wc;... 

always get in trouble with human subject reviews 


tn 
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pmd 

HO 

a 


p.. 7 

Q:59:icSo 


when you ask people about illegal behavior. So 
I didn't want I mean, I would think it gets to 

be much touchier to start including people below 
the legal age of smoking in your survey. You know, 
it just becomes much more sensitive. 


sell 


ffl* 


Did you understand that it was illegal to 
ettes to minors before 1985 in numerous 


state 



S Some states. But the great majority of 
it was not illegal. 

Really? 

p*™| do you understand that the Surgeon 
GeneraKaurveved this in 1989? 


IT. .“ At age 16? I know lots of states you 

couldfetegjjgp cigarettes legally. 

S I think the question was did you 

d that the Surgeon General surveyed this 
topic in his 1989 report? 

A. 1989 is after 1985. Did he do a 1985 
survey? I don't think he did. 

Q. The question was: Did the Surgeon 

General survey which states had laws prohibiting 
the sale of cigarettes to minors in his 1989 
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W. Kip Vlacusi, Ph.D, 


Surgeon General's report;? 

A. 1 don't know if he had one pertaining to 
'85. That's all I care about. 

Q. Okay. Did you read the 1969 Surgeon 
General's report, sir? 


this 



smoke 



I have read most of it, not as part of 
, but a decade ago I tried to read most of 


Did you understand it was illegal to 
arettes in any year? 


No. Cigarette purchases you can't make. 

e* mn 

Wey'M not going to arrest you for smoking a 
cigarlrre . 

bfirnf f W 

Right. And you weren't asking if you'd 


bought cigarettes or not, you were asking whether 


they 


smokers or non-smokers. Correct? 
That's correct. But it's still close 


enough that I think that would be a sensitive issue 
that I'm sure any university human-subjects 
committee would treat much more sensitively than, 
you know, asking people about something that 
involved nothing illegal. 

Q. How many states were surveyed in 1985? 

A. I don't think we know the number of 
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W. Kip Viscusi, Ph.D. 

states* I think we know areas of the country, 
census regions. So it's a random digit dial, so 
I can’t guarantee there’s somebody from Alaska. 

Q. And were there any states that people 
were asked questions -- Strike that. Were there 
any respondents in states in which it was illegal 
to pi ^^ lae cigarettes in 19857 

I don't^know. But you’re designing a 

mmm 

surve y,, instrument" that is going to be broadly 
applip^Ktt^e to the extent that you can target the 
entiii^^untry, so you want the country’s norm to 
i^t&j re fl ected in the questions. 

ifjp®! So the answer is, well, in fact there 
could TNiv e been people who were responding that 

were funcf erage and in states in which it was illegal 

r""’ r .\ 

to pi^§^lse cigarettes. Correct? 

There could be. 

But you talked something about in 
research subjects you don’t want to do that. 

Correct7 

A. Well, you're designing a national survey 
and the national norm then was not that it was 
illegal to purchase cigarettes at the age of 16so 
you'd want to go with the national norm. 
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Q. But the norm isn't based on a national 
law, it's based on state-by-state law. Correct? 
A. That's correct. 

Q. Would you be surprised to find out in 
1985 forty-two states had states with laws 
restricting smoking? 

AggP^t At what age? 

18. Would that surprise you? 

£. J I don't know the exact number. I'm not 


1:02:48 10 


sure 



pO 

Hq 



per so 



ting would surprise me. 

Would there be some bias or some 


1 inaccuracy in the survey results if the 


ing asked the question believed it might 


be il fth^ l to purchase cigarettes and therefore 
1!03:1 V 5 might p^ot l answer the question totally accurately? 



Aqain jtesi^ f you're underage. Assumes a person knows 


1:03:2 


2Jl8 

o 

* 19 


there 



law against it, I suppose, but.... 


A. Well, no one's age is given away. You 


only have to ask an age category, so it's 16 to 21. 
Q. So that would take care of it then? 

A. I would think there's no reason the 

person would think that their responses would come 
back to haunt them. 

Q. At any rate, in the 1997 survey there was 
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no category for anyone under the age of 18. 

Correct? 

A. That’s correct. 

Q. Have you ever done any survey on the risk 
perceptions of people related to smoking that are 


under the age of 16? 


data 





I haven’t run my own surveys, but the CPS 
pops! refer to people that are younger than 18. 

MM 

qUr A- And that was done in 1993? 

That’s correct. 

® And the laws generally across the country 
c ha nged by then to make it illegal for underage 


s m o k eS s tf hen? 


Right 


gues 


But that survey instrument asked the 
nevertheless? 


Sure, it did. 

Tr" So, in other words, the 1997 survey could 
have done it as well, asked people under the age 18 
these questions? 

A. Well, the '93 survey was a government 
survey and the '97 survey was a private survey. 

Q. So it's okay if the government does it 
but not if a private agency does i^t? 
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A. Typically government surveys undergo a 
human-subjects review to make sure that all of the 
questions they're asking don't violate any ethical 


standard. 


Other than the question regarding smoking 


status, there's no other question in any of the 


surve 


jg^PSr 


om either '85, '91 or '97 that would in 


any wiiW’-ilicriminate someone. Fair enough? 


Poteny.aJily incriminate someone. 





Surve 


Corre 




; That's correct. 

! 

; Now, did the 1985 survey report its data 

I 

without the probe? 
j I don’t recall. 

, You did in 1997? Excuse me. Audits & 
id in 1997, as reflected in your book. 

^ Report with and without probe. 

| They did* I’m not — My book was 


published before that, though. My book doesn't 
include the '97 survey. 

Q. Oh, you're right, sorry. I'm referring 
to the Audits & Surveys document that you've marked 
or that is included within your list of documents, 
February 1997, Attitudes Toward Cigarette Smoking. 
Did you have this marked as one of your reliance 
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A. It should be on the list somewhere. 

MR. ATKESON: If you look down the 

authors* list, it's in surveys. 

MR. WITHBY: That’s what I'm looking 
for. , Actually, I don't see it on here. 


; v 1 

w 


MR. ATKESON: Let me see. 


MR. WITHEY; Well, I'd ask the 


witne ss Jg o identify it, counsel. Thank you. 

MR. ATKESON: Okay. 

Ip p g f f 

__ Survey Attitudes Toward Smoking, 1997 

fSjdit^^S Surveys report. 

Who's the author on there? 

A.^ Survey Attitudes Toward Smoking, this 
thinq prTg ht here (indicating). 

Let me see. Okay, thank you. 

i™f“! So the authors were in fact Audits & 

Surveys Worldwide, prepared for Arnold & Porter and 
Jones Day. Correct? 

A. That's correct. 

Q. In that work — I assume you're familiar 
with it -- it describes the answers to the 
questions both with the probe and without the 
probe. Correct? 
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A. I've seen those answers. I've done them 
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myself 


But the 1985 survey by Audits & Surveys 


as I understand it did not do that. Is that 


correct? 


recal 



As far as I know — I mean, I just don't 


Is it important to have the answer with 


or witJhouJt the probe? 


analyiT 


it. 



I pool them both anyway when I do the 


Well, if it's not presented you can't do 
ct? If the data with and without the 


probe rjgp,' t presented, then you can't do an 


analyi 


Of how many people got prompted by the 


" It' s^gplgjry to guess." Correct? 

S well, I did the -- I don't break them 

out. anyway when I use the *97, so I used the data 
from *97 the same way I used the data for *85. 

Q. The question was: Do you recall if the 
1985 data broke out the datasets using with or 
without probe? And I think you answered you don't 
recall. Correct? 

A. That's correct. 
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W. Kip Viscusi, Ph.D. 


Q* 

A. 

Q. 


Correct 7 


But you know the ’97 one did. 

That's correct. 

And I asked you, is it important to know 


with or without probe as presented in the 1997 
survey? 

That'8 why I answered for my purposes, 
se even with '97 1 pooled the probed and 
bed responses. 

Now, let me talk a little bit about this 
1991 ey. This was a survey you did in North 


, b pfimt 


no 

the u| 




C a r o liana 



one 



fa Well, a survey I designed and ran. 

CLi 

Who actually did the phone calls? 

A graduate student in economics. 

One person? 

I believe so. Maybe two, but probably 

Did you get funding for that? 

A. No. 

Q. How much did it cost? 

A. Whatever his time was, so.... I don’t 
recall, but it was not that expensive. 

Q. And the survey instrument, is that 
contained in your designations? 


JONES FRITZ & SHEEHAN 


fittp://legacyJibrary.ucsf.ecBh^ifi^iM|a^/pdifw.industrydocuments. ucsf.edu/docs/zljl0001 


51956 8381 




89 


j.1:10 : 02 



1 : 10 : 




1:10:28 10 


A 

at 4 


w 

19 


11:10:4 
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A. It's in my book. 

Q. Is it contained — It is in your book, 
the survey design, the questionnaire? 

A. My book should be listed as among the 
designations. 


Surve 



Yes, it is. I have Appendix A, Text of 
trument Used in Audits & Surveys Study. 


Maybe r%^ist — Was it put in one of the 


Maybe TSf^is 
appendices? 


Mo. In the text I discuss the survey 


ques tSTofis^. 


" S ..1 


Well, no, I'm asking the questionnaire 
mean the actual questionnaire that this 


persoiTuaed in 1991. 


r~) 


No, I didn't put it in the book. 
That's what I was asking. 

That's correct. 


Q. Are there any documents for the actual 
questionnaire that was designed? 

«- 

A. There were documents, yes. There was a 
written text of the survey. 

Q. Where are those? 

A. I don't think I have them anymore, 

Q. Was there a document describing the 
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W. Kip Viscusi, Pb.D. 

methodology/ the design, the structure of the 
survey in addition to the questions? 

A. No. I'd just be writing a document to 
myself. I mean, 1 saw no reason to write a report 
to myself on the survey. 

Q. Hell, usually when you do a survey 
gener^^f| and particularly if you're going to refer 
to itfj^lthe published literature, don't you 
uBuallvjant to keep some record of what the design 
was aj&#iiow the questioners were instructed and the 
methoSlRgy utilized? Isn't that standard 
ctS 

SUP*®! Well, I maintained all of the coding 
sheet ir every response until I moved from Duke 



to H 



d Law School, so I kept them until, you 


know^^5. So 1 kept them for, you know, a fairly 
long Pf»fod of time after I ran the survey, after 
the dcjojcH was published. No questions came up. 

Q. I think the question was: Isn't it 
standard practice particularly where you’re going 
to refer to a survey in published literature to 
retain the methodology, design of the survey that 
was used? 

A. I have the methodology in my head. 
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W. Kip Viscusi, Ph.D. 

Z know the methodology. 

Q. That’s not my question. My question was: 
Is it standard practice to retain the methodology, 
the survey design, the instrument, the 
questionnaire? Is it standard practice to do that? 

I have the survey — All the details of 
that I felt I wanted to retain are in 
So that is my methodology report. 

I'm just asking you, sir, is it standard 
■ - You understand the term standard 



Right. And I've complied with — 

I'm not asking you why you did something 
'u didn’t or what you kept. I'm asking 
t standard practice when you conduct a 
retain the instruments, the documents, 
the stffPFliy questionnaire, the methodology? Is it 
standard practice? 

A. It all depends. I mean, you don't keep 
everything forever. 

Q. So you're saying that for a survey that 
you're going to refer to in the published 
literature it iB not necessarily standard practice 
to keep the survey design and methodology in 
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written form. Is that correct? 

A. Not when it’s in my head and I can answer 
any question about it. 

Q. How many questions were asked? 

A. It was a very short survey; I don't 
recall the number of questions. But it was an 


abbr e 


pjMe 

rvi 


answe: 


reque 


sd version of the Audits & Surveys survey. 

HR. WITHEY: Could you read his last 
:k, before this one? 

(The reporter read back the record as 


MRVWrTDEY: 


s. x 

q\ 

pN 


You can answer any question about it r 


si? 

S well, any important question about it. 

So the number of questions isn't 

* 

imporfPPP|. Is that correct? 

Because it was shorter than the Audits fc 
Surveys survey, so it was not a long survey that 
would wear people out. 

Q. So the number of questions is not 
important. Is that correct? 

A. Yeah, whether it was six or seven, 

I don't -- doesn't matter to me. I never memorize 
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counts of questions to my surveys. 

Q. How did this individual record the 

answers 7 

A. We had a written coding sheet. 


And were the written coding sheets 


retained? 


ni in i 


were 


They were. Some of them — Some of them 
in the move. Some of them were shipped 


to meHTn^kinnesota where I was getting ready to 


2 mow . 

1 -s 

KKfKgKgXKSKBXgg&i ^ 

■*314 retairft 


testipiH|nd they were either handed over or got 
lost fijjpSransit because I don't seem to have them 
. Srie had some of them as of then. 

|ppM§f In what way were the results then kept. 


shee 


pr.^ Well, they were all handwritten on the 

t^lus they were all put in the computer 


file.Wpi 

< And where is the computer file? 

A. Well, I used to have the computer file. 

I don't know if I still do. 

Q* Do you mind looking for it to see if you 
can find the computer file? 

A. I can look, but.... 

Q. If you find the computer file related to 


JONES FRITZ 6 SHEEHAN 


http ://legacy.library.ucsf.ed8did',frajr0ffp§0/pd#w.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8386 




9 


H. Kip Viscuai, Ph.D. 


11:16*12 1 the 1991 survey, we'll ask. that you provide it to 

2 Mr. Atkeson and that that be marked as Exhibit 6 to 
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this deposition without objection. 

When was the last time you saw the 
computer file, the disk or screen version of It? 


A. 1991, 1992. May have had a disk handed 


over 


I no 


prov 



e that I tossed in a drawer, but then 


so. . 


You understand that we had asked you to 
11 materials and documents, including 


diskat you relied upon in formulating any of 


P^ur opinions or referring to any of the data in 
^yxfur plP^p|>rt, Correct? 



Yes. And — 


have 


MR. ATKESON: And anything he has we 


p_j 


nsel. 

We did a search for 

MR. WITHBY: Do you have his disk? 
MR. ATKESON: We don't have it. He 


doesn't have it. 

A. We did a search for — 


Where is it? 


A. I assume it got lost in the move* We did 

a search for the computer file with respect to the 
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H. Kip Viscusi, Ph.D. 

Minnesota litigation where I looked through all the 
files I had, my research assistant looked through 
his files, and we were unable to locate it. 

Q. Were you ever told why you weren’t called 
as a witness in Minnesota? 

A. I assume it had to do with designations 
of dqusi^nts or something. But they just let me go 


. s 


home/’^upll did never testify. 

W 1 ™ I asked not what you assume but what you 

Nobody gave me an explicit answer. 

Did anybody give you a general answer. 

Nobody told me. I had some guesses as to 
|ht have been not called, but nobody said 
going to call you because of this reason. 
What were your guesses? 

MR. ATKESON: Don't guess. 

BY MR. WITHBY: 

Q. You can answer. 

A. I’d rather not guess since I was never 
explicitly told. I was never told. 

Q. Were you told anything about we're not 
going to use you, the judge made rulings, we don’t 
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have time for your testimony? Mere you told any 
general notions about why you weren't called in 
Minnesota? 

A. Mo. 

Q. Did you have any discussion with 
Mr. Atkeson about why you weren’t called or what 


’ V.j 


the j 



lawy 


Mr. G 


were 


neve 


That 


n was your testimony was not offered to 


£7j He wasn't there 


Well/ was there any -- Who was the 
at was going to put you on? 

Murray Garnick. 

Did you have any discussion with 
ck about your testimony and why you 
ut on the stand? 

We had lots of discussions but we 

It was essentially "You can go home." 




sically what I was told. 
Were you in Minnesota? 


A. Yes, I was. 


Q. Were you scheduled to testify on a 
particular day and told to come a day or two early, 
something like that? 

A. Yes. 
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>1:19:02 


So you actually won't up there and met 



1:19:22 10 



1:19:32* 15 



1: 19 : 42,$MgO 

pgjggfai 


with Hr. Garnick? 


Yes . 


Q. You discussed your testimony, went 
through the outline or the questions and answers? 

V Ye8> 

Q^^^Bow many days were you there? 

Two days, I think. Two days before 


I wou 


you d 


ps testified. 

Okay. So you sat, you worked or whatever 
^>r two days, and you were about to go on 

gag# 

ess stand. Is that correct? 


limesB stan 

QL 

JTr""”""? That * s 



correct 


And then you were told "Go home"? 
aTj Well, we were still preparing, so -- 

Rut eventually you were told "Go home"? 
f!W That's correct. 

Q.*And you weren’t given any reason? 

A. Right. Because all these consultations 
about why or whether they'd put me on took place 
without me in the room. 

Q. So you weren't given a reason. Correct? 

A. That's correct. 

Q. And you didn't ask. Correct? 
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W. Kip Viscusi, Ph.D. 

A. No. We had a lot of things going on 
during the day and, you know, I -- I assumed, you 
know, that that had something — you know, all 
these things may have contributed to it. 

Q. I asked you, did you ask? 

A. NO. 

You never asked anybody, you were just 
told fog, > home. You never asked anybody, "Well, 
how cl [*m not going to get on the stand?" You 
id them. Is that correct? 

Well, there are lots of reasons why 
ive, you know, gone home. So, you know, 
if the preparation.... 

I just asked you if you asked; I didn’t 
•out reasons. I said did you aBk, "Well, 
not going to go on, I have to go home. 

, why is it I'm not being called" or 
'What“‘cjkjing on?”. Anything like that? Did you 
ask that question to anybody? 

A. Well, they Baid they decided not to put 
me on. 

Q. Did you ask that question is my question. 

A. Ho, because they were going -- 

Q. I'm not asking you why. I'm just asking 
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you did you ask. It's a fairly simple question, 
yes or no. Do you recall asking them, "Okay, I'm 
not going on, is that right," or "How come I'm not 
going on" or — 

A. Ho. It was clear that I might not go on 
before they made the phone call. 


under 


all o 


And the reasons, again, that you 
or believed were? 

I don't think I'm required to disclose 
things we talked about relating to my 


testi pg^ and what the other side was going to say 
reji&onse to it. 

Fi Well, you're not the judge here. You 


can't 


you' 


spec 


sure 




gpide what you're going to say or what 

H 

pt going to say unless there's some 
^privilege that is being asserted, and I'm 
^Atkeson is capable of instructing you not 


to answer if he feels a privilege is being 
violated. You can answer the question, sir. 

MR. ATKESON: Well, I'm certainly 

telling him not to guess if he doesn't know. 

BY MR. WITHEY: 

Q. I'm just asking what your understanding 

was why you didn't testify. 


JONES FRITZ & SHEEHAN 


http://legacy.library.ucsf.ed iS'tid/Dqr0iI^o(^{selif/w.industrydocurrients.ucsf.edu/docs/zljl0001 








. 1 : 22:18 10 

pQ* 

1 3 

11 : 22 : 30^^15 


S3 7 

T 3 . 

ffb 

,”19 


11:22:4 
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A. There's a nunber of things that came up 
regarding documents, so I think it had to do with 
document classifications and things like that. 

Q. What about document classifications? 

A. Whether some may have been misclassified 
or something like that, or misdesignated. 


miscl 



book. 


do wi 


I thi 




Which documents were misdesignated or 
:ied? 

Draft of my book. 

Anything else? 

Not that I know of. 

Did you turn over a draft of your book? 
No. Nobody asked me for a draft of my 


What does the draft of your book have to 
isclassification of documents then? 

It came out of the Jones Day files> 

I don't know where it came from. 

So there was a draft of your book that 


came out of the Jones Day files? 


MR. ATKBSOM: He said he didn't know 


where it came from. 


A. Right. 1 don’t know where it came from. 

Q . Well, you said something about out of the 


JONES FRITZ 6 SHEEHAN 


http://legacy.library.ucsf.ed iS'tid/Dqr0iI^o(^{sclif/w.industrydocurrients.ucsf.edu/docs/zljl0001 


956 8393 



101 


Ht Kip Viscusi, Ph.D 


1 1:22:54 



11 : 22 : 





1:23:08 10 


1:23: lfe \15 


Jones Day file. What were you — 

A. Came out. of somewhere. I don't know 
where it came from. 

Q. And there was a draft of your book. Is 


that right? 



docu 


testi: 


Right. 

Did you ever see the draft of your book? 
Yes. 

When did you see it? 

I saw this as well as a number of other 
, not just that. 

Okay. 

The afternoon before I was going to 


i'.' .^ And who showed it to you? 


^§|1 


It w 


lAsressJ i don't know if anybody showed it to me. 

i 

JWftst , here's a box of documents. 

And you understood that — What were the 


U 

1:23:2 8** 2 0 


other documents? 

A. All the exhibits that were going to be 
used by the plaintiffs. 

Q. And was there something about this draft 
of the book that you discussed with tobacco 
industry counsel that led-you to not be called? 
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W. Kip Viscusi, Ph.D. 

A. Well, I knew there was some problem with 
how it had been designated or something, was one 
issue. I don't know what made them make the 
decision, since I wasn't there for the decision, 
but that seemed to be the biggest controversy that 
afternoon. 

Did you provide a draft of your book to 




any o$t Oe attorneys for the tobacco industry? 

§rr™l I had sent as a courtesy when I sent it 
ford University Press, sent a copy to 
acir . 

Why? 

She had given me the Audits & Surveys 

The 1985 data? 

That's correct. 

Any other reason? 

No. I wasn't working for her at that 

time. 

Q. Did you want to work for her? 

A. No, because there's no reason to work for 
her, and the book was done. 

Q. Well, as 1 understood it, it wasn't the 
actual book, it was a draft of the book. 
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W. Kip Viacusi, Ph.D. 



A. Draft of the book where I essentially 
wanted to send it to her as a courtesy. She didn't 
comment on it other than to say, you know, "That's 
nice." I wanted to thank her for letting me have 
the data. 

Did you talk to her about it, the draft? 

I don't recall if I ever talked to her. 
She mEygJlfave sent me a letter or something, but 

||gg§j|ggggg 

I don^jacall talking to her. 

|pala8| What did the letter say? 

I'm not sure I got a letter. It could 

& e keen a phone call, it could have been a 
^StterfMfiut it was, you know, "It looks fine." 

Any other specific comment? 

^ Nothing about the substance of the book 
what s i)r . 

What was the time interval between when 
you went ^her the draft of the book and when the 
book was published? 

A. I don't know. We just sent the book off, 
you know. The book goes out for review, I revised 
the book in response to the reviews, then the book 
is published. And during that time interval I did 
no work whatsoever for any cigarette industry 
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V). Kip Viscusi, Ph.D 


people. 


So I Hake it you had ceased any contact 


with Barbara -- Bow do you pronounce her last name? 
A. Kacir. 

Q. «*«* Kacir because you testified 
previously, as I understood it, you ended that 
proieclfte^n this 1985 survey around 1988 before you 


fe^n this 


went ao *fiuke. Correct? 


over 


That's correct. And it may have slopped 
I don't think it did for very long. 




Duke 



what may have slopped over? 

When I turned in the reports. I'm not 
tire of my moving date so I think I went to 
88. I'm not exactly sure when it stopped. 
So it was '88, *89, '90, then? 

I know the whole time I was working on 
I had no contact whatsoever with the 


this I had no contact 

toba^l^.Bduatry people, i 


it was published. 


Deluding the time until 


Q. Did you ever — When did you first start 
writing the book or intend to write the book? 

A. I don’t recall that. I just don't 


remember* 


What year was it published? 
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92 


A. 

Q. So as I understand your testimony, then, 
you basically sent her a draft of this book out of 
the blue and you hadn't had any recent contact with 
her. Is that correct? 

A. As a courtesy. And I said, you know, 
you were nice enough to give me the 
Surveys" -- she gave me the Audits i - 
ata, so I was in effect thanking her. 

And I guess I don't understand and maybe 
you help clarify why somehow this draft of 



fa fQQ iOthat you were provided or shown at least 
^¥^ghtpi»B^ore your testimony in any way prevented 

testifying or led to the decision that you 
testify. 

MR. ATKESON: Objection, asked and 


[THEY: 

Q. Could you explain that to me, please? 
A. I don't — I'm not a lawyer so I don't 
know, sort of, the rules. 

Q. Right. 

A. All I know is the book may have been 
misclassified in some way in terms of how it was 
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designated * 

Q. Well/ was the book designated as one of 
the documents, the published book, not the draft, 
designated as one of the documents that you were 
going to rely upon in your testimony as you've done 
here? 

I don't know what they did. 

Well, you certainly were questioned at 
tsition about what was in your book, were 
in Minnesota? 

Yes. My book certainly is fair game. 

Were there any differences between the 
the published version? 

1 revised it in response to the two 
' comments that I got. 

And you don't know who those were? 
ybressid Mo. They're anonymous. 

rn 



NM Any other revisions? 


I ■, , . ... 

-Si if ■ > ; • 

A. Mo. 

MR. WITHEY: Why don't we — We need 
to take a tape break. 

THE VIDEOGRAPEER: This marks the end 

of tape number 1 in the deposition of W* Kip 
Viscusi. Going off the record. The time is 11:28. 
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(Short recess taken.) 


THE VIDEOGRAPHER: Back on the 


record. Here narks the beginning of tape number 2 
in the deposition of W. Kip Viscusi. The time is 
11:34. 

BY MR. WITHEY: 


devel 


1984 , 


worke 


jisSip 


[ What is your training in the creation or 

int of surveys? 

i 

Well, I've been doing it since I believe 
jl guess it's learning by doing. I've 
th marketing professors on survey design 


I^jgeteen running surveys nonstop for fourteen 


years 


desig 



P 


Do you have any formal training in the 
a survey? 

How to write a survey? 

How to design it. 


-•TV' 


Well, I guess there's two aspects. One 


is the survey text, and for that it's been working 
with actual people who have done this, so I've 
worked with them on projects. I’d call that 
training in tha sense of working with professors, 
marketing professors, for example. In terms of 
sampling, I'm not a sampling expert, so that 
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W. Kip viacusi, Ph.D. 

I don't view that as my area of expertise. it's 
drafting of surveys. 

Q. By formal training 1 usually mean 
education, meaning actual courses in survey design. 

A. You know, the survey design classes are 
typically sampling classes. I don't know of any 
cours at Harvard, for example, offers on how to 

desigir a^risk perception survey. 

QHr™j So you've not taken a class in survey 
desigRssfedls that correct? 

That’s correct. 

Is designing surveys on people's health 
ike that. Is designing surveys about 
peoplKj^beliefs about health risks something 
econoffiSrMs ordinarily do? 

It's something I've been doing for 
fourttop^years. It's not something every economist 
does,WPtro I'm not the only economist who's ever 
done it. 

Q. Who designed the survey instrument you 
used in 1991? 

A. I did. 

Q. Has it ever been peer-reviewed? 

A. Yes, the Oxford University Press book was 


C* 
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W. Kip Viscuai, Ph.D. 

peer-reviewed. 

Q. Well, but. that wasn't a book that 
described the design of the 1991 survey, did it? 

A. Yea, it did. It talked about, you know, 
the questions I asked, so the exact wording of the 
questions appears in the book. If people don't 
like ^i^vording of the questions they can comment 
on itp^J^i 

But understanding the design of the 
surve ysl^ more than just the questions asked. 

CorrefSPPPf It includes the structure of it, how the 
f>g^est ^ ns are posed, who's going to do the 
e s t|PPP| , what ages, what time periods are 
et cetera. Right? 

So if you want to include everything, no, 
I have a peer review of the entire survey 

text pwtff the strategy except insofar as it is 
discuweeH in my book, and that's been peer- 

t . A.*. . 

reviewed. 

Q. Has it been criticized? 

A. Well, I don't know if anybody's ever 
criticized it, but I've never seen anybody 
criticize it. 

Q. You are not aware of any publications 


cover 
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W. Kip Viscusi, Ph.D. 

which criticized the survey questions? 

A. No, I * in not. 

Q. Let me just go back to your conclusions 
in your report related to the overperception of 
risks or what you call the overperception of risks. 
You compare, as 1 understand it, the mean 
parceaaJ^jjjn of risk from the '85, '91 and later in 

Survey to the actual risk of developing 
|ng cancer or dying from lung cancer or the 
|eases that you referred to in the survey, 
jenerally correct? 

That'8 correct. 

And the use of the mean in this context, 
'that depend upon the variations in the 
fategories that are set forth, i.e., zero 
to nip^^ten to eleven or ten to nineteen, whatever 
they piMf 1 mean, in other words, if there's large 
variaPtfolis , is the use of the mean appropriate in 
the sampling sense? 

A. I used the exact answers people gave, so 
I didn't use the categories. 

Q. Well, but you grouped them into a mean as 
49 percent or whatever percentage, did you not, in 
your book and in your publications? 
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1:40:08 5 




o 


A. The mean is the overall mean for the 
sample using the exact responses of the individual, 
not the midpoint of the category in which 1 put 


them. 


Okay. Then have you changed the estimate 


of actual risk of dying from lung cancer between 


K.. j 

^4 


1985 


level, no 


risk 


■j 388S% 8S$ 3 

pi}*' 


he 1997 survey in your reports of it? 

I didn’t change the reference point risk 


Don’t you use the term, I mean use the 
of .05 to .10 as applied to the 1985 


et later in 1997 you use the .06 to .13? 





That’s from 1991. 


Okay, 1991. 
That’s correct. 


in th 


So there was in your judgment an increase 
ative risk of dying from — Strike that. 


There niaSr an increase in the absolute risk of dying 

tv- 

from lung cancer or other diseases between — — 


1 : 40 : 22^0 


Strike that. 


So there was an increase in the 


absolute risk of dying from lung cancer between the 
’85 and the 1991 analysis. Correct? 

A. That’s not in my judgment. These were 
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11:40:34 1 using the Surgeon General’s reports and talcing them 

2 at face value. 

3 Q. So what was the source of your 5 to 

4 10 percent in 1985? 

11:40: r~6 d 5 A. It's all in my book. Health and Human 

j, 6 Services; Department of Health and Human Services 



ISBMtj; 


pC 12 

,1 3 


11:41: lZ^lS 


C5 

Wig 
LI: 41: 2 & 0 


docu 



11:40:58 10 riski 


abso 


m my 


to t 


Surg 
X mi 


It used the survey from 1982, Correct? 


I meenTyot the survey, the risks, the relative 




|d then from which you calculated the 
frisk of dying from lung cancer in 1982. 


I don't recall the exact year but it is 


But then in your book I thought you cited 
me 1982 document as opposed to the 1989 
eneral's report. Am I mistaken? I mean. 


fhfrnbe mistaken, but.... 

f*' 

A. Where? For what? 

Q. For the absolute risk of dying from lung 


cancer. 


A. For what year? 

Q. For what was presented in your book. 

A. Well, the 1985 survey, you'd want to cite 
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documents published before, 1985 or before* 

I wouldn’t want to cite a 1989 document for the 
1985 survey. 

Q. No, but you'd want to cite the 1989 
absolute risk rather than the 1962 absolute risk in 
a book published in 1992. Correct? 

I'm not talking about the risk in '92. 

I'm tfSjJklng about the risk at the time of the 


to b 



” a ‘c oifriwp 


surve y^ Iso for 1991 I obtained what I considered 
to bepe^ most recent risk information available, 
and tMs cited in the book. 

w«ii Cu 1 So you wanted to make sure that there was 
~coi|W|ondence between the time the survey 
que b ti j^B were asked and the actual risk known at 
that fcYm^ then. Is that correct? 

yu«# That's correct. 

pSKSsJBSJS^ 

IlfSpMf And it is important in doing this work of 
risk ^perception to be specific about what time 
period you're talking about. Correct? 

A* You’d want the risk perceptions to 
reflect the state of the information at that time. 


Q. So, for instance, 1997, the 1997 survey 
would reflect the state of information and risk 
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perception in 1997? 


A. That's correct. 



Cor reset 


Q. And you have not yourself applied that 
risk perception to what risk perception existed, 
for instance, in the 1950s. Correct? In other 
words, you haven't said, well, what people knew in 
the 'jyjMfwas the same as they knew in 1997 . 


I've never said the knowledge in the '50s 
ame as '97, no. 

In other words, you have not applied your 
perception data back in time to 
ize risk perception in the 1950s or 1960s 
rrect? 



even 



It's not correct? 

K I've never done the extrapolation. 

So it is correct that you haven't done 
the extrapolation? 

A. That's correct. 

Q. And the same would be true of 1985 data 
from the Audits & Surveys, that you have not 
applied that data to the risk perceptions of the 
people generally that might be present any time 
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before 1985. Correct? 


A. As a cross-section/ no. 


Q. Well, have you applied it in any way? 

A. Well, I've got '85 and ’97. We know that 


’l:43:^g^5 risk perceptions haven't changed starkly over that 

6 time period, which seems to suggest that they have 



been 


^“" 5 » 



1:44:02 10 


pD2 


4 

S5 ti 



terms 


ively stable over time. 

Between *85 and 1997. Correct? 


A». That’s correct. 

But you ’ re not saying — 
a Ti* 8 ] And '91 and '98. So we have four points 
;hgj^ all look, you know, pretty healthy in 
i foip igh risk perception. 

O^v. What diseases were included within your 


1:44:18.$ 15 broad er c ategory of death from other causes in 



additi 


canoe 



rO lung cancer in your survey? 

Lung cancer, heart disease, throat 


1:44 : 34 ^20 


Q. Any others? 

A. And other causes of death linked to 

smoking. 

Q. Did you ever attempt in any survey to 
identify the incidence of those diseases as opposed 
to death from those diseases? 
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A. No. 

Q . Is that a relevant question to ask? 

A. You can. You could ask that question. 

Q. In other words, risk perception of death 
is one set of questions. Risk perception of 


actually contracting a variety of diseases ii 


anot 



ques 

smok 



that 


impo 




uestion* Fair enough? 

That's correct. 

And did you ask, for instance, any 
about risk perception of impotency from 
igarettes? 


Did you have an understanding at any tine 
tency, there's an increased risk of 
from smoking cigarettes? 

I know there's been articles on that. 

For some time. Correct? 

^1 don't.know when the first article came 


out. I'm- not sure the extent to which or when such 
effects were nailed down and I'm not sure how big 
the effects are. 

Q. Well, there has been recent publicity 
around it. Correct? 

A. That's correct. 
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Q. 60 Minutes? 

A. I didn't see it on 60 Minutes. I read 
about it in the paper. 

Q. Prior to that time were you aware that 
cigarette smoking caused impotency? 




aware 


Before this year? Probably not. 

Are there other diseases that you're 
:hat cause illness but do not cause death 


that cJLgj^rette smoking causes? 


pdiaai Hell, some things effect death. But, you 
know, ryfril can have smoker's cough, you can have 
chronic bronchitis. 

But emphysema causes death. Correct? 

It can. Not always. 

IFF - . ^ Right. 

Bronchitis. 

M Well, generally impotency doesn't cause 
ight? 

: •j*-' 

A. Right, wrinkles. You know, smoking 
causes, increases the chance of wrinkles. So 
there's a variety of morbidity effects that have 
been linked to smoking probabilistically. 

Q. And have you asked any survey questions 

about those, people’s risk perception of those? 
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W. Kip Viscusi, Ph.D. 

A. No, not in the United States. 

Q. Have you done it abroad? 

A. I'm working with people in Spain. 

Q. Who are you working with in Spain? 

A. Professors at University of Barcelona and 
another university near them. 

And what are you asking? 

Well, the survey has been run. I'm 
worktf n the analysis of the data. 

What did the survey look at? 

It includes other health outcomes other 
Ih. It includes heart disease and other 



Could you recall which outcomes are 

inclt 

iA . J I don't recall off the top of my head 
Was inpotency included? 

No. 

Q. Was pregnancy, adverse pregnancy outcomes 
included? 

A. I forget. 

Q. Sudden infant death syndrome, was that 

included? SIDS. 

A. I don't know what the label would be in 
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11:47:40 
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1:48:02 10 


p ^^.2 

. A 3 

P w 

^' 14 

dj 

.1:48 j lC\15 


Spain so I'm not sure. 

Q. Do you know that smoking causes sudden 
infant death syndrome? 

A. I'm not sure — Well, I think we can get 
into a discussion of what we mean by cause, but.... 

Q. A cause of. 

If you mean that it increases the 
probaEl^LBty of it, that there'S been studies 
indicating it increases the probability of it. 


smoki 





now that there have been studies of 
ausing birth defects and other problems. 
Has that been included in any of your 



morb 


|gnr"" ^ So you have no — Why did you add the 
i|d*yyy illnesses in Spain that were not put in 


1:48:2 2^2 0 


the survey? 

• Z didn't add them, they were added by the 
researchers in Spain. So I'm just helping them 
analyse the data. 


You didn't recommend that it be added 


yourself ? 


A. No. 


Now, you've testified or you've provided 
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\1:49: 
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1:49:20 10 

A 

. m Q 2 

^^14 

CD 

. 1:49 : 26^15 


. .1 7 

’^® 8S "l a 

Q 

2*^19 


1:49:3 



us a di.sk with some information on it, and I'm 
going to hand you what's been marked Exhibit 3 for 
this deposition and ask if this is some of the 
results you've run. Maybe your attorney or 
somebody put A through, I guess, is it F? 


some 


by s 


tppwi Up. 


MR. ATKESON: Counsel, let me clear 
Any A through F on there was put on 



e in your office. 

MR. WITHEY: Oh, okay. 


on a 



ft* 

pHill 


six pa 


I wa 



MR. ATKESON: This was not provided 


MR. WITHEY: Bard copy? 

MR. ATKESON: And if you've only got 
you're missing more than half the pages 
MR. WITHEY: No, I've got the ones 


MR. ATKESON: Okay. But, in any 


event,there were more pages provided. 

' MR. WITBEY: I apologize. We 

actually put the lettering on it just so we'd be 
able to identify this exhibit. 

BY MR. WITHEY: 

Q. So you have, is it A through F? 

A. I'll lay claim to A through D, and E and 
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F were not documents I produced. 


Okay, let me see those. So you don't 


even know where these came from then? 


A. Never saw those before 


MR. WITHEY: I'll just withdraw 


those. 


MR. ATKESON: Hell, counsel, let me 


just 


you what we provided and what those may 


MR. WITHEY: Go ahead. I’m all ears. 


|p8388888g 

gjjf 


MR. ATKESON: I provided you with the 


dfiuior both the 1997, 1998 and 1985 surveys 


in' col 


We ’ ve 


Audit 


and t 



:r form and this prints out as the coding 


p provided you how these were coded by 


urveys for ’87 -- I mean for '85 and *97, 


may be those. And those were things that 


were 


and I 



ided to us directly by Audits & Surveys 


iven to you, but the witness has not seen 


them. 


But if you're interested in how the 


data was coded, there's your information. This is 


not something that Dr. Viscusi prepared; it's 


something that Audita & Surveys prepared. 


MR. WITHEY: All right. 
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BY HR. WITHEY: 

Q. So it is your testimony then you’ve never 
seen E and F or electronic versions of E and F 
before. Is that correct? 

A. Well/ we have the computer disk that, we 
use to analyze the survey and I assume this comes 


tppis^f so.... 


I’ve not seen these pages or ever 


in e 


organ 


whic 


gues 




printed out. 

Then I take it you’ve probably seen them 
onic format/ on a computer screen? 

Well, we also — I'm not sure I have. 


y’programmer has. I've seen the reports. 

^fe seen the reports prepared by the survey 

id 

at ion , so these are just their coding sheets 

”^uBt handed over to my programmer. 

"1 

All right. Let me just ask you some 
Hi about Exhibit 3. First of all, what are 
irfil numbers of current union smokers that 


2^19 are reflected in those exhibits, if you know? 


11:51:5 W2 0 


A. Eighty. Oh, current smokers? 

Q. Yes. 

A. We have seventeen. 

Q. Out of a total population of how many? 

A. Eighty. 
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dJ 
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t : 

1 : 52 •* 44 Es ? 0 


Q. Eighty? 

A- Eighty union respondents. 

Q . Ho, I mean the total population, all 

respondents. 

A. Well, there’s almost a thousand people in 
the Burvey or over a thousand. 



1997 



I tho 


the s 




Which survey? We * re talking about the 
survey data. Correct? 

HR. ATKESON: No. 

No, 1988. 

1988? 

1998. I’m sorry. 

1998, sorry, right, 1998. 

Now, why did you do this run? 

Because this case is about unions and 
one ought to show what the union part of 
»ple thinks. 

And so this was work done specifically 


for this case? 

A. That’s correct. 

Q. What is the statistical power of the 
survey in relation to lung cancer in current 
smokers? 

A. Yeah, I don’t have a standard error 
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printed out, but we test later or I test later the 
running regression coefficients to see whether 
union people matter or union status matters, but 
you don't have those regressions here. So I could 
give you — If I had those regressions here 
I could tell you how close union responses were to 
non- responses, but I don't have those 

eBtinfKtelS in front of me. 

TfflB 

If you refer to B there, all that's been 
nmric^d«a b in that table shows is that the 
diffeffipileB between union members and others are 
t i^^lstically significant. Correct? 

That's correct. 

And you'd have to review the disk 
youre«TTHto determine -- Strike that. Now, I take 

it t han.i v looking at -- Is there an analysis -- 

Well,^PSfides lung cancer you looked at the 
relatfirilsPof these various variables of, what is it, 
gender and union status and et cetera to the 
perceived risk of dying from smoking and from years 
of life lost. Correct? 

A. That's correct. 

Q. And as I understand it, the longer table, 
labeled Sum, if you have it in front of you, that 
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W. Kip Viscusi, Ph.D. 

just shows the breakdown of the study population in 
relation to each of the variables. Correct? 

A. You didn't give me the table, so.... You 
kept it. 

Q. Is that here? 

A. No. That's a different table. 

Qj^®lWell, do you have a table that reflects 
the sifnrih-'l 


A*. -a j That's basically sample characteristics. 

Isn't the shorter sum table that you have 

the orrfplffi of some of the values at least in A, 

P«f 

le J&i, or document A there? 

irr™*i Well, the sum table includes the sample 


charac 



sties and document A includes responses 


to di lfer fant questions, so clearly there's going to 
be so|i!^!$elation between the two since the sum 
table^fP^fthe overall sample characteristics. 

Right. And X don't see the analysis 
where people are separated on the basis of smoking 
status. Am I missing something? 

A. That's what this is, the union versus 
rest of the sample. And I have other ones as well, 
union versus non-union, which -- 

Q. No, I'm talking about smoking status. 
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A. Yes, and within union we have total union 
members, current smokers in union, former smokers, 
never smokers. 

Q. Can I see where that is? Is that in A? 

A. A. 

O. So each of the people who responded they 
were union also responded that they were 

eithel^i^rrent, former, or never smokers. Correct? 

7L» ^ That's correct. 

In the survey design? 

aa Riohts 

In the instrument. And I take it there 

svjssssd i . j 

was nlotWIng in this survey that elicited a response 
wheth^^hose people also had their medical bills 
cove Jfo y a plan through a Taft-Hartley health and 


welf 


that 'm 



und. Correct? 

No. He have Medicare information but 


Q. But you designed this 1998 survey for the 
purposes of this case. Correct? 

A. Mo, I didn't. I designed this survey for 
the purposes of the Massachusetts case, so it's 
just an added bonus that I happened to include a 
union question. 
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Q. Well, unless you see risk perception as 
being a determinant of smoking status. Then of 
course, if that's not true, then it follows 
therefore that the fact that people who are better 
educated don't smoke yet have the same risk 
perceptions means that there isn't a direct one-to- 


one c^miation between risk perceptions and 
smoklW^tatus. Fair enough? Would you agree with 


that 


/S* 

pgpgl N 


o. What I'm saying is that education is 


corriT'Fted with your lifetime wealth, which is 

KWMtawawtiK 

g(p£in«p^.o drive smoking independent of the effect of 
Tlsk ^^fceptions, and that within educational 
groupthapu still get an effect of risk perceptions. 


othe 




testi 


Why don't we go into that topic. Oh, one 
of questions. As I understand your 
, then, you utilized the risk of various 


diseases^ and dying from various diseases contained 
within the Surgeon General's report and then 
converted them into an absolute risk of either 
dying or incidence of disease. Correct? 

A. Either Surgeon General's reports or other 
government reports, yes. 

Q. And you did not question the underlying 
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reliability of the Surgeon General's 1989 report ai 
it reports out the relative risk of various 
diseases. Correct? 

A. I didn't accept or reject any of the 
Surgeon General's risk estimates. 


Correct? 


Q. You utilized, however, the Surgeon 
Gener|^#®| risk estimates both in terms of their low 
eir high value, and their midpoint. 


I've used the government risk estimates 
s kinds without accepting them but just 
ake of establishing a reference point, 

EPA and OSBA as well. 

And including the 1989 Surgeon General's 


of v 



xncl 


repo 



Hagg# 1 don't know. Maybe I cite that; I'm not 
sure cited. It may be. 

MQ. ' But you used those relative riske 
yourself in order to compute the absolute risk that 
is contained within your book and your studies? 

That is, the absolute risk of dying of lung cancer 
I think is between .18 and .33 or whatever it is. 

Is that correct? 

A. Actually, well, I didn't use the relative 
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risk ratios. They gave an actual estimate of the 
number of deaths that I used. 

Q. Okay. 

Now, what are the determinants of 
risk perception generally? 

A. People have their prior risk beliefs that 
are l |^ enead by the various kinds of information 
they pn^^jhave heard in the past, so it's what 
they’ve lead, information provided on hazard 

|abels, information disseminated in the 
|nd this is incorporated into their risk 
Led not only on their knowledge about risk 
on how they learn about risks more 
and their own experience. That could 
lings too. 

j J (TELEPHONE RINGING) 

Media coverage is one of the sources of 
inforinrclon transfer. Correct? 

A. Yes. 

Q. Advertising is a source of information 
transfer. Correct? 

A* Yes, it can be. 

Q. Nell, it is in cigarette cases, to be 

sure. Correct? 



af f ed 
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A. It include* the warning label, ye*. 

Q. Hell, I'm talking about advertising 
generally, whether it has a warning label or not, 
is one of the ways in which information is 
transferred from in this case the manufacturer to 


the consumer. Correct? 


Yes. 

You testified, I thought, that you had 


survey materials available to you that looked at 




indi 


relat' 

gmm | 

pn ; 


LZg 


Is under the age of 18. Correct? As it 
o addiction. 


Yes . 


Correc 



ref e 


But only as it relates to addiction. 
Well, with the exception — 

There are other things in the survey. 
What ie the addiction survey that you're 


A. It's the 1993 CPS supplement, tobacco 


LA. J 

pnwuMMMttw 


supplement. 

Q. Could you point this out on this one? 

I'm sorry, I know you did this earlier, but I'm 
trying to find it here. 

A. It's the fifth item on the list. 

Q. Okay. What's the results of that? Well 
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strike that. What was the design of that survey? 

A. As part of this study they asked the 
respondents: Is cigarette smoking a habit, an 

addiction, or both? So that was their question 
relating to addiction. 

Q. And as I recall -- Well, how many people 




were j^ llved in that study? 

Thousands. This is a national study. 

I dorfVtjrecall the exact number but it should be on 
the pf^tll^out I've provided. 

The ages were 15 to 20. Correct? 

That’s correct. 

Were they segregated by each age? 

Well, I was the one who did the 
segre j|jinri on, but yes. You can break out the age. 

Have you broken out the ages in what 
you ' Mp^pptovided to us? 

I believe so. 

Q. How, and this was done in what year? 

A. These runs were done this year. The 

survey was '93. 

Q. The survey was *93? 

A. Right. 

Q. Was it actually taken in *93 or was it 


segr 


you 
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W. Kip Viscusi, Ph.D. 

• 927 

A. Well« they ran three waves of it, 
September '92, January ’93/ and Hay '93. I'm not 
exactly sure at this point which particular waves 
had this question, so I would want to look that up, 
Q. And do you understand from the medical 
and sppg^lP^tific literature, do you have a lay 

undexp^tallding that cigarette smoking is addictive? 

L | .1 

r *™ I understand that smoking cigarettes is 



hard ^$8M|uit, but I’d want you to define what you 
mean BrlF^iddict ion. 

mm 


addi 

Have 


What the 

CL* 

in his 1! 



What the Surgeon General defines as 

988 Surgeon General's report. 
ever read that? 

I have. I don't recall it. I'd be happy 


H—\ 

for ykMhd 0 tell me what that is. 

So you don't know what it is? 



Ho, I don't. 

Q. How was the word addiction used in this? 
A. Is cigarette smoking a habit, an 
addiction, or both. 

Q. So do you draw a distinction between the 

two? 

A. I would think that addiction would be a 
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W. Kip Viacusi, Ph.D. 


stronger degree than habits but both are in terms 
of hard to quit; and I'm not sure how across 
respondents the metric would vary. 

Q. If you were to agree that in 1988 the 
Surgeon General's report characterized the nicotine 
in cigarettes as an addictive substance or as an 


addle; 


assui 


. Jt 

cl 


garette smoking as an addiction, let’s 


iat that's true, would you -- Given that 


that * §~~tnue, what percentage of the people of age 


15 t< 



^characterize smoking as an addiction? 

I The numbers are all in the tables you 


ve.^I didn't memorize the numbers. 


hand 


this 
this' 



All right, let me show it to you. Let me 
this is Number 5. 

MR. WITHEY: I guess we should mark 
:tually, at the break can we get a copy of 
tis is my only copy. 

MR. ATKESON: Sure. 

MR. WITHEY: Okay. 

MR. WITHEY: It'll later be marked 


as -- which one? — 7. 


BY MR. WITHEY: 


Q. Let me hand you what's about to be marked 
as Exhibit 7 for which we'll get a copy and see if 
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you can answer the question, which is: What 
percentage of the 15- to 20-year-olds characterized 
cigarettes as an addiction or addictive I guess was 
the question? 

A. 77 percent said it was either an 
addiction or both a habit and an addiction* 

That's not what I asked. 

Hell, that's -- 

What percentage -- I think it's in 
therepM^jwhat percentage of the respondents age 15 
to 2 0^Rracterlzed it as an addiction or an 
IsBat&aic feav e substance? 

r. k 

Well, if they say both a habit — Oh, 

I'm b ot-my. I had habit. I'll just read you the 
anew e jyjr""a fnd you do with them what you want. 18 
percefg^jgllS.5 percent is habit. 21 percent is 

addic|Hlllii. 

All right. 

A. Let me finish. 

Q. Go ahead. 

A. 59 -- You've been interrupting me all 

morning. 58 percent is both. So that would 

include addiction. 

Q. So the percentage that called it 
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12:08:00 


12:06: 



blg8ig«8fc 


12:08:18 10 


.2: 08: 


nwwwMiW 


W, 


addiction was how many again? 20 percent? 

A. No, it's 21 plus 58, so that would bs 
79 percent. 

Q. Hell, but some people in the 79 percent 
thought it was a habit but not an addiction. 


Correct? 


No. 


They thought both* Habit, only 


8 habitC 



2 p^al 

ZPT14 




Corr ct 


habi 



18 percent. 

Only addiction is how much? 

21 percent. 

Okay. Now, do you draw the conclusion 


the, is it 79 percent total? 


That's correct. 

For either a habit or addiction or both. 


No, for addiction or both — Both a 
addiction. If I include habit as well. 


then we're at 98 percent 


So the people who think it's addictive, 


.2:08:54m* 20 at least addictive, are 79 percent? 

EL 

f ™ 3SE 21 A. Assuming habit is not addictive, yes, 

22 Q. Right. Did the question assume that 

23 habit was a different word than addiction? 

24 A. They are different words* 
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W. Kip Viacuti, Ph.D 


0. And you gave the respondent a choice. 
Correct? 

A. That’s correct. 

Q. So would that show that the respondents 
at 79 percent, assuming the Surgeon General's 
report in 1988 is true that cigarette smoking is 
add! [, underestimated the addictive quality of 



cigarfi.&tlii smoking? 



A. J No. I don’t know what was going through 
minds when they said habit. In other 
s that as severe as what the Surgeon 
eant? It's not clear to me that it 


Well, you believe that habit was less, a 
>ng dependency than addiction. Correct? 

Within any given individual respondent 
1 woiiihfv-fchink that habit would be less strong. 
Bove^p vs don’t know for any particular 
respondent whether their scale for what’s a habit 
versus what's an addiction would also include what 
the Surgeon General means by addiction, so we don't 
know the correspondence between the two scales. 

Q. Was the survey instrument designed to try 
to find whether the risk perception of being 
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addicted to cigarette smoking was or was not over- 
or undercompensated? Or over- or underappreciated. 
Excuse me. 

A. I don't know why they designed the 
survey, so.... I didn't have any role in that 
survey design. 


cone 1 


readi 


to qu 



dottier 



Do you draw the conclusion from -- What 
ts or opinions have you reached from 
lis survey? 

Knowledge that cigarette smoking is hard 
i almost universal. 

All right. How about, do you draw any 
:lusions? 


That there’s no evidence that people 
don' tpSjTj^rec i a t e that. ; ' 4 ' 5U ' 

Anything else? 

a That it is true of smokers as well as 

rs. It seems to not vary with demographic 
group to a great extent. . 

Q. And are you aware of any other survey 
particularly related to this age group at any other 
time period related to the question of addiction or 
habit-forming or hard to quit? 

A. 1 may cite some surveys in my book about 
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W. Kip Viscusi, Ph.D. 


young children and their beliefs, but I don't 
recall off the top of my head any surveys dealing 
with this. 

Q. So I take it, then, you haven't relied 
upon any other surveys dealing specifically with 
this topic. Correct? 


Tha 


t's correct 



Cor re 


The only one you have is the 1993 one? 
The government survey, yes. 

Yes, interpreted in 1997 by yourself. 


Well, I didn't interpret it. This is 


&£& Well, I di 
Just i®ffimput«r prin 


tout of the factual responses 


to the^uirvey, 


pEZ? 

sr ivpj»g^$J 


file. 



Where did you get the data from which you 
he computer printout? 

The current population survey computer 
elieve it's available on the U.S. 


Department of Commerce website. Bither that or we 
got it on diskette, on CD-ROM. I'm not sure which 
way we obtained it. 


At any rate, you've retained that. 


Correct? 


A. I think my wife got it. But yes. 
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Q. You do have it? 

A. He have it, yes. 

Q. And 1 take it then it *s publicly 



available? 


A. Yea. 




MR. WITHEY: Hhat time ia it? 


THE VIDEOGRAPHER: Ten past. 


r■ MR. WITHEY: All right. Let’s take a 

brealcfS lunch; we'll be back at 1:00. Okay? 

L3Sa| THE WITNESS: Fine with me. 

£ MR. ATKESON: We’ll come back at 1:00 

e plan on finishing at 5:00? 

MR. WITHEY: Well, if that's seven 
houra>^l don't think it is seven hours, though. 

MR. ATKESON: We started at 9:15 and 
we t ake. A ime for lunch — 


we t 



tii 

i$§f§®l:d. 


THE VIDEOGRAPHER: We’re going off 
The time is 12:12. 

(Luncheon recess at 12:12 p.m.) 
AFTERNOON SESSION 
12:49 p.m. 

THE VIDEOGRAPHER: Back on the 


record. The time is 12:49. 


BY MR. WITHEY: 
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W. Kip Viscusi, Ph.D. 

0. Before the lunch break I had asked you to 
describe the determinants in risk perception and 
you described a number of factors that in a general 
sense would go into risk perception. And the 
questions I have now are going to be related to 
some of the factors that might influence risk 
perce PJSB4 , including the ones that you’ve 
menti^qjl. I want to start with one that you've 
done Bomej work in, which is related to warning 

label^Sf 

mSIIMMMM 

All right. 

I mean, when was the first -- Do you 
Inse of when the first kind of warning 
yjt was ever on a consumer product in this 

No. 

iijSpMf You've studied with, is it Charles 
O'ConmolnP you've studied the chemical warning label 
issue. Correct? 

A. I ran a survey with him and wrote an 
article with him, yeah. 

Q. Isn't it true that chemical companies 
like Stauffer Chemical and some of the other 
members of the Chemical Manufacturers Association 
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W. Kip Viscusi, Ph.D. 

have had warning labels on their products, you 
know, earlier than World War II? 

A. I don't know. That's before I was born, 

8 O • * • • 

Q. Bow about in the '50s? 

A. I'm sure there were -- In fact, I know 
t h e r e asbestos warning labels in the '50 b, for 


exam{^a»| 

0.^ And do you believe that adequately worded 

jfs§ygP 

warniplj^abels do increase risk perception to 
consiHK or workers who are using the product? 

}%/■ Not necessarily. I mean, the purpose of 



a ‘waiffmfg label is not to increase risk perception. 
It is^^provide accurate information regarding the 

riskrv"4o that could either increase or decrease 

h.x 

risk Sina^rc ept ion, depending on people's beliefs. 

S And at least as it relates to the 

companies, these were warning labels that 
they voluntarily put on their products by and 
large. Correct? I mean, later some of them were 
mandated, but they did this voluntarily. Correct? 

A. Yes, I believe there are industry 
standards for warning labels that they did have. 

But they were not mandated, at least by OSHA, until 
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*2:52:44 1 


at least 1983. 
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2:53:14 10 


>*» 


2 :53: 2 5 


HTHfc 

SB 

?j.9 


.2 :53: 3 8^2 0 


Q. And risk labels or — excuse me hazard 
labeling or warnings on the packaging of products 
is a means of transferring information to 
consumers. Correct? 


Yes. 

And 


the better the label is, the better 


the i 


label 



lation transfer is. Fair enough? 
Structure and format. Well-designed 
i improve the information transfer. 

And thus in the listener or the observer 


tha4 label, increase their 
it's IWSI|iuately stated in the 


Correc 


it, i 



perception of risk if 
label itself. 


S If people underestimate the risks, the 

abel can increase it; if they overestimate 

^ ... | 

it, iPncRsln decrease it. 

V•™ And would you agree it is particularly 
important to have adequate warning labels in 
circumstances where new information of risk is 
available in the scientific literature? 

A. Not necessarily. There are a lot of 
different ways to convey information. Labels may 
not necessarily make the most sense. 
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12:54: 




12:54:28 


: 54 : 5CJ2 


Q. Well, okay, but I guess what I'm asking 
is: Is the fact that a label may communicate new 

information not generally known, is that an 
important aspect in understanding the risk to a 
consumer or a user of a product? 


A. Well, I'd turn it around differently. 


whic 




that labels are not serving a constructive 


functSEjununless they convey new information to 
consumers in a convincing manner. 


incli 


Now, in your work on warning labels 
in the chemical industry, you have 


13 ® 

A3 

^3l4 Corre' 

OJ 

C J 

P Tl 7 lab 

min 

? T5a ' 


apPgPof the kinds of warning labels that were 





labe! 


ftely applied to chemical products. 

^ In your articles in the literature. 


And have you yourself designed a warning 


Yes. 


Q. And those include chemical products and 
cleaning fluids? Or, what kinds of products have 
you designed warning labels for, sir? 

A. Well, for EPA studies we did warning 
labels for a variety of chemical and pesticide 
products. I've personally consulted in terms of 
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O x. 

U” 


actual warning labels used in the marketplace, in 
addition to the Premier cigarette, I did Dexatrim 
diet pills. Kiwi Shoe Polish. So I've consulted on 
actual warning labels as well. 

Q. Now, have you yourself done studies to 
determine the effectiveness in terms of risk 


percekp^ion of various warning labels? 



ques 


And generally -- I know this is a broad 
— but generally what do those studies 


and sSueveys and research that you've done say about 
effectiveness of warning labels in terms of 


risk [perc eption? 

a Labels that convey new information in a 


conv 


prec 


g manner can affect risk beliefs, 
nary behavior, and decisions whether or 


not tWpfle the product. 

fiilliiif 

Q. I take it by that that you're an advocate 
of the use of adequate and appropriate warning 


12 : 56 :19*|20 labels in products that pose risks? 

21 A. I think that they can often serve a 

22 useful function. 


Q. Now, are you familiar with any literature 
that's looked at the issue of whether the warnings 
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W. Kip Viacual, Ph.D. 

on labels or packaging coming from the manufacturer 
of a product influences risk perceptions as 
distinct from those that might be imposed by 
government? 

A. I've done specific work in terms of a 

controlled experiment on industry risk studies 

kj 

vers us government risk studies and how that affects 


peoplSg^Tlin format ion-processing . 

|§§§ii§§§g| 

n But I wasn't asking about risk studies so 



much p^te^hat the manufacturer is saying on a label 
or pailripiffing about a product. Do consumers respond 
IdLtt thaSTinformation if it's adequately conveyed? 

Yes, But I've not done a controlled 


study 


iicating whether having the company say 


s a 


that lfir”lippo 8 ed to the government say that make 
diff efcfl^d e. except I've done that for risk studies 
on c al pollution hazards. 


LXJ 


And you,understand that the first time 
any warning label appeared on a package of 
cigarettes was pursuant to the Federal Labeling Act 
in 1966. Correct? 

A. I thought it was 1964, the labels. Mo? 
' 66 , okay. 

Q. Yes, I think it was ' 66 . 
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But prior to that time there wasn't 
any warning labels on any package of cigarettes. 
Correct? 

A. Hell, before they were mandated by the 
federal government there were no warnings. 


Q. In other words, your understanding is the 


tobac 


< yp ig t 1 


warn! 


Cor re 



substa 
srookiJ 


docum 


tobac 



dustry did not voluntarily place a 
bel on any of their product packaging. 


That's correct. 

And in fact they didn't have any on any 
.dvertising prior to 1966. Correct? 

No warning label, but there was 
l1 discussion of health~related issues and 


Have you reviewed any either industry 
or the literature to determine what the 
idustry knew about the potential adverse 


health effects of their product in let’s say 1953 


or '54? 


I don't know their state of knowledge. 


I know about some of the content of cigarette 
advertising, but I don't know about what each 
company knew by year. 
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Q. And you would agree, would you not, that 
if an industry or a company had information that 
could be appropriately communicated to its 
customers through packaging, labeling, warnings, 
et cetera, that would affect their risk perception 
and their decision whether to utilize the product 


or no 


convei 


hat that information should in fact be 



in 


alwa 



No, because lots of times you get studies 
terature indicating effects but you don't 
nvey it because they're not nailed down, 
ens frequently with respect to 


s happens freque 

PT | 

acHPion drugs. 


for example, where there are 


report^f adverse reactions. But until you nail 
down ftft'e - actual significance of these effects and 


wouli 


that they're not random effects, you 
[want to warn consumers about them. ' So 


0 18 you' dwant the risk to be well established. 

S 19 Q. All right. And by well established, 

20 meaning that the company believes that there are 
Z1 risks and that the literature, the medical 
22 literature, supports such risks. Fair enough? 

23 A. That there's a scientific consensus that 

24 there are true risks. 


JONES FRITZ & SHEEHAN 


http://legacy.library.ucsf.ed£k^fi^iM|a^/pndifw.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8441 



149 


31:00:10 1 

2 

3 

4 

01 : 00 : 5 

6 



^5® 


31:00:36 10 



pO 


H : 00:54T\15 


X5. 


i 17 

18 

j 

19 


u 

)1 : 00 : 5 85*8.2 0 



2 
22 

23 

24 


W. Kip vlscusi, Ph.D. 

Q. You need a scientific consensus that 
there are risks before risks are warned about? 

A. If there's debate and soaie people think 
the risk is high and some people think the risk is 
low, usually in situations of risk ambiguity there 
are not hazard warning labels* There may be a 

t 

c a u t i &s 4 , «tatement, but typically warnings are 
focusjTfMplon known risks for which there is actual 
scientific evidence. 

Right. So I take it, then, if you 
belie that there was scientific evidence in 1954 
teto t "sm oking caused lung cancer and further that 

n. f 

the trofico industry researchers had also 
determined that prolonged exposure to smoking 
caused Tilng cancer, was a cause of lung cancer, 
that isfcfasasf would be a risk that should be warned 

8 . i 

aboutrTrT*^ 

bmkmi 

MR. ATKESON: Are you asking for a 
legal conclusion now? 

MR. WITHBY: Mo; from a risk 
perception standpoint. 

BY MR. WITHEY: 

Q. In other words, what would be beneficial 
to the consumers in that circumstance? 
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A. It's not. clear that an on**product label 
is the way to go, period. There are lots of other 
ways information gets disseminated. So if there’s 
a study that is scientifically valid, it usually 
gets published in the scientific literature and 
covered in the popular press. 


pH 


Well, I'm asking about the manufacturer's 


decisfL&nlwhether to put a warning label on. Okay? 


I'm juat^talking about the labels right now. Okay? 


So i 


scie 


believe there was evidence in the 
c literature in 1954 that smoking was a 


us cancer and that the industry 


ft wvjyy njt X_e_j 

reseerreTTer 


reseaWWrs found and believed that prolonged 
smoki nK^ ae a cause of lung cancer, more probable 
than QnotH a cause of lung cancer, do you believe in 


thos 


appr 


cumstances that a warning label would be 
te in order to communicate that risk to 


the customers? 

MR. ATKESOti: Same objection. 

A. Yeah, the information would be in the 
public domain, so I see that the industry doesn't 
have any insider knowledge that they are trying to 
convey. So hazard warnings are not necessarily 
appropriate. 
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W. Kip Viscusi, Ph.D. 

Q. What if the industry had done research to 
determine that there were in fact carcinogens in 
the product that was not generally known in the 
public community? Then in that circumstance and 
given the fact that there was evidence in the 
literature that smoking was a cause of lung cancer,. 
then yPwlrning label would be appropriate? 

&■! No. There are carcinogens in coffee, 

there C arcinogens in apples and pears. I mean, 

t'W.i 

they'IPisHjot as potent as the ones in cigarettes. 



but t*Ke|re( are dozens of products with carcinogens. 
Sit w ite don * t have warning labels on them. 

Iff®] So it would not be appropriate then for 
the ind^astrv to put that information on warning 
labe l ST-c he tobacco industry, for instance, in 
1954 ,j^$ffirthat information were known? 

That information alone; which you’ve told 
me does not necessarily justify warning labels on a 
product. 

Q. Do you believe that even if there is 

evidence in the scientific community that smoking 
causes lung cancer, do you believe it is important 
for consumers to know that the tobacco industry 
believes that smoking causes lung cancer? In other 
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W. Kip Viscusi, Ph.D. 

words, the manufacturer of the product. 

A. I don't think it's important that the 
manufacturer believe it. If you have the public 
health establishment, for example, saying that 
something is risky, I don't think it’s going to 
matter much whether the tobacco company agrees or 


disa 


Doesn't a warning label get a risk or -- 


StriketTgat. Doesn't a warning label transfer 


inf oj 


presi 


[on directly to the consumer in ways that 
iicles or articles in the medical 


terafufe may not? 


the p 


buzz 


deve 


deta 


pick 




Well, it transfers information along with 
ct, but it also is limited to single-line 
. So they're much more succinct and less 
than what you would get from let's say a 
report of the Surgeon General that's 
in the press. 

Well, but I asked you whether that 


communicates some information directly to the 
consumer whereas articles in the press may or may 
not. Fair enough? 

A. Well, we know that it definitely 
accompanies the product. Whether it conveys new 
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information or not depend* on what's on the label. 

Q. Had the tobacco industry placed a warning 
label in 1954 that there was a risk of contracting 
lung cancer from smoking, would that have been new 
information in 1953 or *54? 


knowl 


A. I don't know what the state of the public 
was or the scientific literature. 
fTw~l Do you have an opinion that the warning 


labelsrinfaosed by Congress in 1966 caused an 
increi pfa ln the risk perception of cigarettes? 

j don't know whether they increased risk 


cebtiotis. 


t Do you know if it decreased consumption 

of cifpaSgPttes or at least played a role in the 


decrel 




tar-a 


n consumption of cigarettes after that 
time, mid '60s? 

There was a fairly steady decline in the 
:ed consumption of cigarettes that 


occurred even before then, based on some of the 
material that's in my file there. It is not clear 
to me the extent of the role of warnings as opposed 
to price changes. Some studies have found effects 
of the various warning eras, other studies have 
not. 
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Q. What is your opinion, if you have one? 
A. I haven't done a separate analysis of 


that. 


Q. You understood then that the cigarette 
manufacturers placed ads on television advertising 


their product, correct, from 1950, well, from the 
1 approximately 1971? 
pr , I remember the ads. 

0.1 And prior to -- Hell, did television at 


have 



And prior to -- Hell, did television ads 
ing labels after 1966 or warning signs? 


I don't recall any, 


ssJtassr 2 ILw* CL. j And have you done any stu 
13 ^ pPPS^Sf perceptions, if any, peop 


dy to determine 


categ 





| perceptions, if any, people in the age 

i 

of 12 to 17 had in the 1950s and early 
Intil the warning labels came out? 

I There are some older studies in my book. 


but t 


But t 


don’t phrase the questions the way I do 
are some studies of the general 


population as well as some studies of children. 

Q. And those are cited in your book? 

A. They are. 

Q. And did you understand that the cigarette 
manufacturers used famous people like Ed Sullivan 
and Perry Como and other popular figures to 


JONES FRITZ & SHEEHAN 


//legacy.library.ucsf.ed8i(iuck(LE[rBKp§0/j!wllw.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8447 




155 


W. Kip Viacuci, Ph.D. 


01:07:02 1 



a?" 

: 0 7 : p #g p|l 




>1:07:24 10 





>1 :07 :38& U5 


X ? 7 


>1:07:4 


advertise their products in the '50s and '60s? 

A. I didn't know those particular people but 
I do know they used celebrities. 

Q. And you understood that those 

advertisements with celebrities again did not 
convey any information that cigarette smoking may 


causeWIBcer. Correct? 


tobaci 


I'm not sure what they said. 

Do you understand that the cigarette, the 
ndustry utilizes promotional efforts 


vertising and has since, you know, time 
^Hlimemdfi&ial ? Well, strike that. In the last forty- 


five years 


best 


promo! 


I don't know when they began, but to the 
y knowledge they've used a variety of 
s I know at least since World War II. 

! And did you understand that the purpose 


of promoting those promotions or PR efforts was to 
enhance the sales of cigarettes? 

A. Sure. They want to sell their product. 

Q* And did you understand that they had 
information in their own files that they did not in 
fact share with either a public agency or with the 
public, government agencies or the public about the 
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potential adverse health effects of their product? 

A. I don't know who "they” is, I don't know 
what the files are, I don't know what the 


information is. 


Q . All right, let 


rephrase the question. 


Did you understand that people who manufactured and 


sold 


Phili 


ettes, companies that did that such as 
ris, R.J. Reynolds, Lorillard, Brown & 


Willlunsdn, themselves have documents and had 


documi 


issue 


SZS fir^ Yes. 

frrrrTnlim 

are nW^monoli 


going back to the '50s describing the 
smoking and health? 


First of all, let me say companies 


are n ^rTB onolithie entities, so you can have a 
staffeJ^^with lots of things they never share with 


anyb< 


whet 



else in the corporation. So it is not at 
gjggl to me who it is in the organizations, 

You're talking about the CEO has these in 

Hi 

e. So, is this top management has these in 


the file? This is what we're going to be focusing 
on? Or, are we going to include everybody that 
works for the company maybe having something in 
their files? 

Q. Let's include the people that the top 
management select to review the scientific 
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literature# to do experiments or research# to 
review that literature and to report back to then. 
Let's assume that's who I'm referring to. 

A. So the CEO — 


Q. Do you understand they had — The 

question is# do you understand they had information 


about! 


1950s 


peopl 


from 
SS&fa t 


or fri 


Hiking and health in their files during the 
gcjj-A 60 s? 

I've seen some memos and letters from 
iiSther employed by them or letters to them 
pHoutside. But it was never clear to me 

mi 

tyel of the corporation these letters came to 
™nd who read them. 


depot 


Did you try to find out? 
pT7"""^ No, because these were shown to me at a 
i fefe& gn by the other people on the other side. 
And the question I have is whether — 


Are you aware that these assessments of the risks 
of smoking were not performed by the cigarette 
companies# were generally not shared with 
government agencies or with the public? 

A. I don't know what they had or what they 
shared. 


Could you think of any reason why a head 
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W. Kip ViscoBi, Ph.D 


of a company or a researcher in the company would 
not want to share information with government 
agencies that dealt with the issue of risk of their 
product, including whether it caused lung cancer or 


not? 


K, 

I don’t 


MR. ATKESON: Don't speculate. 


know why they're doing it, but 


I do 


that it's not standard practice for 


indusj^jjgls to always send to a government agency 
everjUilg they learn about a risk. 

toi'"'"] what if the industry made a pledge to 


NPiare^SInd cooperate with the government agencies to 
shar eaud h information? In that circumstance can 
you thjgfME of a reason why they would not, they 
would.™bold back information about smoking hazards 
from ImiFpublic or from the government agency? 

MR. ATKESON: Same instruction. 

A. I don't know what was driving what they 

did. 

Q. Do you believe that one of the reasons 
they did not want to share their documents 


you tl 


woul 


from 


reflecting their 


iment of the risk of smoking 


and for instance lung cancer was they would be 
concerned that their customers might decide not to 
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W. Kip Viscusi, Ph.D. 


smoke, either not start smoking or to quit, and 
that they would therefore lose profits? 

HR. ATKESON: Same instruction. 

A. 1 don't know that that's the case. 

Q. Would you believe that could be one of 

the rjfeasons why the tobacco industry elected not to 
shareninternal documents with the government? 


the r 



the r. 



the r* 


indue 



I have no reason to believe that's one of 


You have no reason to believe it's one of 


I have no evidence that that was one of 


Are you familiar with any tobacco 
that terminated in-house research into the 


adverflPWKealth effects of smoking? 

I know research efforts come and go. 

1 don't know which ones continued them and didn't 
continue them. I terminate research projects all 


the time. 


Do you understand that one of the reasons 


that the tobacco industry in the the '50s and '60s 
elected not to provide their documents related to 
their assessment of the adverse health effects of 
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11:12:32 1 cigarettes to either the government agencies or the 

2 public was their fear of being found liable in 

U 3 courts of law? 

4 A. I don't know that they failed to do 

0 1:12:5 anything and I don't know. If there was such a 

6 failure, what made them fail, so I have no 
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knowlpPdgift of any of thin 


know 


publ 


Have you done a study to compare what was 
vately by the industry versus what their 
atements were regarding the health effects 


of smo]|Tng? 

mm a n < 


rQTj Have you done any study to show in the 
'50s ah fc ■'60s what public statements were issued 


by t 


flbacco industry regarding their product? 

) 

" 1 have reviewed studies that have gone 


over ft^elj.r advertising over that time period, 


Q. Other than their advertising, have you 
looked at any of the press releases issued by the 
industry or The Tobacco Institute or the Tobacco 
Industry Research Council or CTR or by any of the 
companies to determine what impact the statements 
by the tobacco industry may have had upon people 
who were living in the '50s and '60s in deciding 
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W- Kip Viicuai, Ph.D. 

whether to smoke or not? 

A. I was alive during that time period* So 
to the extent that I saw things I would have 
processed it, but I've not gone back recently to 
try to review all these statements. 

Q. If the tobacco industry — Strike that. 
If onegfpPP the tobacco companies, let's just say 

_“Moji 

R. J. 
their 



^ Ids, since you've worked with them, and 
ing research scientists believed that 
the clinical data tended to confirm the 


literal 


ip between heavy and prolonged tobacco 
d the incidence of cancer of the lung and 
was a correct assessment of the medical 
*e at that time, do you believe the tobacco 


coapa pyl4 d a responsibility in making that 
inf or (iifeF 1 n known to the government and to the 
publipP#^ 

• MR. ATKESON: Are you asking for a 

legal conclusion? 

MR. WITHEY: No; from the standpoint 
of risk perception, the standpoint of whether that 
would have been useful for consumers to know at the 
time. 

A. Well, as you've characterized it, they're 
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31:15:12 1 not providing any new information; they're just 


Q 3 
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simply saying the scientific studies in the 
literature they don't object to and they agree with 
those linkages. 

Q. Right. 

A-. ,. j And I would think that government health 
officials could make those same judgments. I don't 
see ecial expertise that they have. 

$%jj$?Ljfell, they make the product. Correct? 

But they're talking about studies in the 
A^ ber Mii e an< ^ evaluating those studies. 



'fillip 


liter, 


been 


me w 




Why do you assume it was from the 
e? I said clinical data. It may have 
their own studies. 

If you read back, way back, it sounded to 
ou posed the original question they were 


verifying linkages that somebody else had shown 
more generally. That's the way it was originally 
characterized in your question. 

Q. Well, no, let me read it again. 

A. They corroborated it or — 

Q . No. Studies.of clinical data. Okay? 
Didn't say publicly available; just said the 
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QL 


studies of clinical data tend to confirm the 
relationship between heavy cigarette smoking and 
the incidence of lung cancer. 

A. By tending to confirm, were there 
existing studies already or was this the first 
study ever done? • 


K.J 


was a 


made 

is in 



have 


Well, it wasn’t the first study but it 
es of studies including those analyses 
ie tobacco industry themselves. And this 
i. So would that information at that time 
important to convey to consumers through 


rarGntf label or ads or a news article of any 


I don't know what new information we've 



s tudi 


what 




did what, based on what you’ve said, what 


in the literature, what studies aren't. 


eans by tending to confirm. That seems 


■ 1 , 

prettysljuishy to me. I mean, I wouldn't want to 
go to consumers and say we have studies that tend 
to confirm something. I mean, that sounds soft. 

Q. Would you agree, though, that it would be 
inappropriate from a risk perception analysis for 
consumers for that company that drew the conclusion 
that I just read to you to state there isn't a 


JONES FRITZ & SHEEHAN 


http ://legacy.library.ucsf.ed8did',frajr0ffp§0/j!wl#w.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8456 




164 


W. Kip Viscusi, Ph.D. 


31:17:10 



01:17: 


H— 7 


) 1 : 17 : 36 ^. 10 


3 6^.10 

0 M &}-1 

pJiW 

0 *« 


>1:17:4 


p»# 

PT>"V 

%ss 3 «# ^ 


>1:18:0 


single shred of evidence linking cigarette smoking 
and lung cancer? 

A. 1 would want to know what the studies 
are, so I would want to review the studies 
themselves and what their ramifications are. 


compai 

concl 


— t h 


incid 




b v | j You're 

§5 -£ r the 1 

fVl 


saying that even if the head of a 
eading scientists within a company 


linki| 

okay 



that prolonged cigarette smoking tended 
rolonged cigarette-smoking increased the 
of cancer in the lung, it would still be 
te for that same company to issue a 
saying there's not a shred of evidence 
ung cancer and smoking? That would be 
our judgment from a risk perception 


stan dp di nt ? 


disat 


^ I don't know whether there is scientific 
lent within the company. I don't know what 


the evidence is that the scientists looked at, how 
strong the evidence is, and I don't know whether 
anybody cares what the company says. If the 
government's going to be announcing that there's a 
risk, people aren't going to pay attention to the 
company anyway. 

Q. s -bhAt true of the chemicai* industry. 
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W. Kip Viscusi, Ph.D. 

sir? 

A. In my studies I've found if the 
government says there's a high risk, the industry 
says there's a low risk, people will believe it's a 
high risk. That is true. 

Do people tend not to believe the 
cheni Industry when they put a warning label on? 

Well, I’m talking about disagreements in 
, this is — 

That's the question I'm asking you. You 
11 that people would not believe what the 

iid anyway in this case* I'm asking you, 
atement true of the chemical industry? 

No, it's — 

MR. ATKESON: That's a 

misch |terization of his testimony. 

MR. WITHEY: I don't think so. But 
your objection in noted. 

A. It is also a mischaracterization of the 
context in which this arose. The situation in 
which it arose is where the industry says the risk 
is low, which is what you're claiming the cigarette 
industry did there, and the government said the 
risk is high, and would people pay attention to the 
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ol:19:00 1 cigarette industry, and I said I have direct 

2 evidence on that based on a study I’ve done with 
w’ \3 the chemical industry. So you’d want to have a 
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parallel situation where you have two people 
disagreeing about the magnitude of the risk to 
figure out whether people discount one of the 
provi^^r of the information. 

Well, the question was aside from the 
government. The question was: Is it true that 
when Infe^ichemical industry voluntarily without 

S er^^^t mandating it put warning labels on their 
du^fe, that people didn’t believe it because it 
was t|te~Jfhemical industry telling them that? 

APeople will believe warning labels from 
the cshamical industry, perhaps. 


(PUSF 


But it is your conclusion that in the 


1950sfpegple would not have believed warnings on 
cigarette packaging? Is that your testimony? 

Maybe I misunderstood. Because it came from the 
tobacco industry. 

A. No. We’re not talking about a warning. 
You were saying earlier, which is how we got into 
this, if the cigarette company disavows a risk and 
the government says it is risky, would people 
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W. Kip ViBcusi, Ph.D. 


weight the disavowal. 

Q. That's not my question. My question was: 
Is it your testimony that had the tobacco industry 
put a warning label in 1953 r through the '50s and 
up through it was mandated by Congress in 1966, is 
it yo|ir judgment and your opinion in this case that 
the consumers would not have cared what the tobacco 

r- *1 


indue 

label 


said about their product in this warning 


If the information was public knowledge 


a lr ea dy t hey wouldn't have cared. 

Well, iB it your understanding the 
infor mat i on was — Strike that. Now, have you 


made 


.Q 

> n s ulmfre’L 


'assessment of the impact — Strike that. 

I 

Are you familiar with the increase in 

) 

.on of cigarettes in this country between 


1953 ^agdp 9 66 or '64? 

A. It's in one of my charts. 

Q. It shows a significant increase in the 
consumption of cigarettes during that time period 
in the U.S. population. Fair enough? 

A. In per-capita cigarette consumption but 
not in tar-adjusted cigarette consumption. 

Q. And because you're not a medical doctor. 
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you've not. drawn the conclusion that merely 
lowering the tar in a particular cigarette 
necessarily leads to less disease in the people who 
smoke. Correct? 

A. I have drawn that conclusion. 


compej 


Do, p 

pe^fCrion e 
.. .rwi smoke 


Despite the evidence of both the 


ffect and the fact that people 


smoke more or draw harder on the 


cigarjfetrfs in order to get their unit of nicotine? 


You • 


|miliar with that factor/ are you not? 
sitten -- 


Certainly. The trends I’ve discussed 
take n^rPi^iP account compensation in terms of the 
number^ cigarettes smoked. They don't take into 


acco 


evid 


ow you smoke the cigarettes. There's no 
that that fully offsets the effect. in 


fact/ fijxp erts on behalf of the plaintiffs have 
testified that it reduces the risk of lung cancer/ 
and also there are statements in the 1989 Surgeon 
General's report that they're safer. 

Q. What are safer? 

A. That there's a reduced risk of lung 
cancer with lower-tar cigarettes. In fact/ the 
Surgeon General used to recommend low-tar 
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cigarettes as being safer. So there are statements 
in government documents. 

Q. It is your testimony that the 1989 
Surgeon General's report says that smoking lower- 
tar cigarettes reduces the health risk? 


does 


&. One of them does. I may have the year 
wrongprbut one of the Surgeon General's reports 

W 




that statistic. 

Do you know which one it is? 

No. But if pressed, I may dig it out. 

Do you believe that the increase in sales 


to h 


heal 



ered and low-tar cigarettes was a response 


concerns? 

I believe people were concerned about 


d that was one of the factors driving it. 


Do you believe that the tobacco 


industry's policy of creating doubt about the 


health concerns impacted public perceptions in the 
'50s and '60s? 1 know you haven't studied this 

specifically, but do you have an opinion about 



that? 


A. I have no opinion about that. 

Q. Now, you've cited in some of your work. 
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I think in your book, studies of surveys that were 
done prior to the 1985 survey that Audits & Surveys 
did. Is that correct? 

A. That's correct. 

Q. And that includes some work by Slovic and 
some Gallup and Harris polls, amongst other things. 
CorreS^n 

That's correct. 

Now, as I understand it, Slovic in 1980 
work ordering the perceived risk of 
thirt tivities and technologies. Correct? 

pM That's correct. 

And smoking was one of those listed along 
t-ole lot of other things, motor vehicles, 
|es, surgery, swimming, electric power. 
Correct? 

That's correct. 

Q. And in fact at that time, in 1980, the 
leading cause of disease and illnesB and death of 
all of those listed was in fact smoking. Correct? 

A. Not if you're not a smoker. So it’s 
unclear — 

Q. Well, if you're a smoker. 1 suppose 
you’re not at risk from riding a motorcycle if you 
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W. Kip Viccusi, Ph.D, 

don’t ride a motorcycle either. 

A. But this distinction is nontrivial in 
terms of how people answer the question. 

Q. Could you answer my question then for 
smokers? If you smoke 

A. It's number one if you're a smoker. 

Okay. If you smoke and ride motorcycles, 
whic the higher risk? 

In terms of lifetime risk? 

Yes. 

Smoking. 

On any of those that you've listed in 
that Slovic lists that you cite, are any 
higher risk of dying or contracting 
disee than smoking? 

Yes, for the two-thirds of the sample 
that iN t smoke. So these questions were asked of 
everybody, not just smokers. 

Q. Okay. 

A. Maybe more than two-thirds. You know, 
the League of Women Voters is not a random sample. 

Q. How about college students? Was that a 
random sample? 

A. Mo. And these are convenience samples of 



JONES FRITZ & SHEEHAN 


http://legacy.library.ucsf.ed Stbidi^ciqrCiTlpaoypdtrw.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8464 




J1:26:04 



01 : 26 : 



1 

2 

3 

4 

5 



hmm&x 

F «) 


8 


1:26:22 10 




0 ^ 


1:26:3; 



1 : 26 


7 

O 8 

. 4Q ^^iQ 


21 

22 

23 

24 


172 


W. Kip Viscusi, Ph.D. 


people in hie class. 

Q. So you'd probably put in your book then 
the limitations of this study. Fair enough? That 
you're just describing. 

A. No, I just cited — I’m just going 
throujjhall the different studios. I did say when 
I gotfxo the risk perception questioiiS^ that I was 
the o te to have done the risk perception 

questjj ^ ^y right. 

Nobody else has done them right as far as 


perce 



rp^ncerned? 

No one else has asked quantitative risk 


ns. 


You've asked both qualitative and 


quant itat ive in your surveys. Correct? I mean in 
the sffiWfys you've relied upon in this study. 



Corre ct!? , In this report. 

A. Depends what you mean by qualitative. 
What do you mean by qualitative? 

Q. The way you talk about it in the article 
you wrote critical of Slovic. You know which 
article I'm talking about? 

A. Yes. 

Q. Okay. 
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W. Kip Vlscusi, Pb.D. 


A. I don't recall any qualitative Booking 
risk questions that I've asked. 

Q. Not that you've asked. But in the four 
surveys that you cite in your report that we 
discuss, in the five, actually, including the 
addiction one, are there any qualitative questions 
aBked ^^ 1 

The addiction one is not my survey. 

K But you cite it in support of your 
s, do you not? 

, m Right. But I'm not responsible for every 

E2 

stthat's in the survey. 

I'm just asking you whether any of those 
five suygj^eys have qualitative questions, whether 
you wpo&e it, designed it or not. 
jWWP None that I rely upon. 

Did they ask any qualitative questions 
whether you rely upon them or not? 

A. From my four surveys where I have some 
sort of control, I don't recall any qualitative 
risk questions dealing with cigarette smoking; 
they're all quantitative. 

Q. Here there any qualitative risk questions 
asked in any of the surveys that you cite in your 


five s 


you w 
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W. Kip Viscusi, Ph . D . 

report, in your articles? 

A. I've already answered that. 

Q. Well, you said "Not that I rely upon." 

A. Right. I mean, you can ask other 

questions that you're not going to even use, just 
to enjgage the respondent, but that doesn't 
necessarily mean that you take it seriously. 

I don't know if it was taken seriously. 
I'm j/UpFasking: Were those questions asked, a 
quest ion I that you would term qualitative, were they 
^dfaUihether you used it or not I’m not asking 


I don't know all the questions that were 
S» I do know the questions in my four 



in t 



Burve^I?\ There were no qualitative smoking 
q u e s t|on». 

aQ-J. j Okay. Mow, you cite this Slovic work to 

say what is striking is that in all cases smoking 
risk will rank among the top four perceived risks. 
Correct? 

A. Yes. I thought that was pretty good. 

Q. Pretty good in what sense, sir? 

A. That this seemed to suggest at least 
among his sample that smoking risks were reasonably 
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W. Kip viscuti, Ph.D. 


highly regarded among the respondents* 

Q. But it is true, is it not, that for 
instance the active club members that he surveyed 
which put smoking as the third perceived risk, 
below handguns and nuclear power, that that was an 


underestimation of the risk. Correct? 



to t 


No, because if they're asking about risks 
Ives and they're not smokers, it may not 


necessarily be number one. 


Were they asked about risks to 


themsfejfves ? 


risk 



it ’ s 


smok 


then? 


No, they were asked which are the largest 


Right. 

I don't think it was personalized. So if 
conditional upon smoking status, cigarette 
s not necessarily number one. 

How would you have answered this question 


A. I wouldn't have asked the question to 


begin with. 

Q. No. How would you have answered the 
question if asked? 

A. Well, why don’t you give me the exact 
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11:29:36 1 f wording of the question 



01:29s 


Q. Well, you cited it. I don't know what 
the exact wording is. 

A. I haven't read it in ten years, so.... 
In terms of — 





•>1:29:52 10 


activ 


and I 


It ' s 


highe 







specif: 



Order the perceived risk of these thirty 
. And you’ve got the list of activities, 
d tell them to you if you want to do it. 
ur book. Which one would you rank as the 


In terms of risks to me? 

No, that's not the question. I don't 
lb it? I thought you said it wasn't a 
tersonal question, it was the risk of 


>1:30:06^ 15 risks[generally. 


pml 6 

pM f 7 

Ho 

Ms 


But you don't know how respondents are 
► f that. So if I'm saying mountain 


1: 30 : 22^20 


think 


cliibligor motorcycling, if that's not something 
I do, I would not rate that high. 

Q. So does somebody do nuclear power? 

A. It’s something we're all exposed to if 
there's a nuclear power plant. But if you're 
asking it in an area of the country where there's 
no nuclear power plant, they may give you a 
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different answer. 

Q. Didn't you understand that Hr. Slovic was 
at this time attempting to ask the question what 
risk is perceived not to you personally but to 
society in general and to rate those risks? In 
otherKwrdi, the people being asked the question 


may not have been exposed to or performed all of 


the t 


sense 



JSf 


' f: 

fh ffllrri'f ' 


Is here; that it was done in the general 

I 

n't that what you understood? 

I I don't know what Dr. Slovic*s intent 
what matters is what was going through the 


^ny^dsQifjthe respondents when they answered the 
queet^jni. So they don't necessarily share, you 
know. gj^ ratowledge of his intent beyond what was in 


know. 


the firarv^iy question. 


know 


Did you know in the 1985 survey, do you 
her the person that was being asked the 


question thought, well, you mean if they smoked, 
whether I will get lung cancer or whether someone 
else will get lung cancer? Do you know that for a 
fact as to every person that responded to that 
questionnaire ? 

A. I know that that's what they thought the 
relative risk was; and there have been numerous 


JONES FRITZ & SHEEHAN 


http://legacy.library.ucsf.ed i2'tid/DQrOiT^flaO/(s«zllvw.industrydocuments.ucsf.edu/docs/zljl0001 



178 


W. Kip Viscusi, Ph.D* 


51:31:36 1 


01:31: 


T. 

P6’ 


'>1:32 : 08 10 


2 

1 : 32: 36^5 

S3 

TS 7 

0 8 

f 

1 : 3 2:5 0#S^O 


studies in the literature indicating, including 
mine, that reference populations are an accurate 
way to elicit personal risk beliefs. 

Q. I think I asked you a different question, 
which is: Do you know that the people that were 

askedkthe questions in the 1985 Audits & Surveys 


survewab you know whether they, at least some of 


them. 


per so 


uest 





of in 


influe 





eved they were being asked the question 
are you at risk if they*re smokers? 

I believe that’s the kind of thing this 
oes pick up. 

Now, would you agree that different forms 
tion transfer regarding risks may 
the consumer in different ways? 

You can tell consumers different things 



erent mechanisms. 

I 

] And the weight that consumers attach to 


with 


various forms of information transfer may vary. 

Fair enough? 

A. It could, depending on what people say. 

Q. Have you made any comparisons between the 
prevalence or pervasiveness of the different forms 
of information transfer that affect risk 
perceptions that relate to smoking? 
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W. Kip Viscusi, Ph.D. 


A. In my book I summarize a variety of 
different forms of information transfer and how 
they've varied over time. 

Q. I noticed. And I guess the question was: 
Have you made any quantitative assessment or 


alijb ^tijV e assessmen 
rvaiivenesB of vari 


nt about the extent or 


perva 


trans 


twelv 


ous forms of information 


| For instance, you cite I think it was 
ader's Digest articles in the 1950s or for 


1:34:24^ 10 a decfrdejfron '53 to '€3, I think it is, something 


ft, I do article counts, yes. 

The only article count that I saw on the 


Readei 


in ot 


not, 


dolla 



^Digest was in your book, I think, or maybe 
publications. You also understand, do you 
•. the tobacco industry spent billions of 
advertising their product from 1953 to 


1966. Fair enough? 

A. I don't know if it was billions. I know 
they spent a lot of money. I'm not sure where it 


was spent 


You state in your book "A third source of 


information is that provided by the cigarette 
industry. That information, including advertising 
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W * Kip Viscusi, Ph.D. 

and other public relations efforts, will tend to 
foster a positive view of smoking." Is that a true 
statement? 

A. Yes. 

Q* And are you interested in a quantitative 
Bensato determine what the exposure of the 
consul^ere and others in the public were to the 
adver ^"lll nq and public relations efforts of the 
tobac esa i ndustry? 

We know that there was a lot of 



ad ver [tJ[sj ng and a lot of ads that people saw. 

2 S 

dollar’s spent than the money spent purchasing 


There was certainly more advertising 


ReaderjJ^Digest, the twelve articles that you 
ref erp^euijto. Fair enough? 

I wouldn't — These are all guesses. 

I woufe g t even want to begin making such off- 
the-cuff guesses. 

Q. So you think there's a possibility that 
the amount of money people — Strike that. Have 
you made a comparison of the dollars spent in 
informing the American customer by the U.S. 
Government Department on Smoking and Health, 
comparing that to the advertising and promotional 
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budget of the tobacco industry? 

A. Hell, I didn't know there was such a 
department of the government. But, no, I've not 
compared government expenditures with company 
expenditures * 


preva 


expen 



Would the amount of expenditures and the 
of advertising versus the amount of 


res and the prevalence of what the 


gover n ment put out be of interest to you in 



deter! 


under! 



can 



ng risk perceptions and what people 
d about smoking in the 1950s and '60s? 

Not very. Because the Surgeon General 
t, call a press conference and doesn't 


have t t^ pay a thing for a press conference; and 
then,fwhln the cigarette industry purchases 


adve 


cfcialno. not a 


11 of it affects risk 


percepMn. So I wouldn't even know how to begin 
the allocation. 

Q. You understood that the television 
advertising appeared on all television networks, at 
least three major ones, in the '50s and '60s. 


Correct? 


Yes. 

You understood that they advertised in 
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jl:37:08 1 popular nagazinee, Life magazine. Time, et cetera 

2 in the '50s and '60s. Correct? 
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A. Yes. 


You understood that they advertised in 


the newspapers. Correct? 


A. Yes 



retail 


You understood that they advertised in 
ires end convenience stores and places 


where ncTqarettes were sold? 


Yes. 


£ And you understood that they engaged in 
1 efforts including The Marlboro Cup, 
Virginia Slims, including other 

Sfr rninnin . J 

tournaments and sporting events that certainly 


broug 


tople’s attention to their product. 


Corre 


bMJ 


8 I make 


MR. ATKESON: Counsel, let me just 
what time period we're talking about now, 
MR. WITHBY: In the '50s and '60s. 


BY MR. WITHEY J 

Q. You can answer. 

A. I don't know when The Marlboro Cup 
started or those races. 

Q. You understood they had promotional 
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W. Kip Viscusi, Ph.D. 

% 

efforts beyond just advertising their product that 
drew attention to their product and the positive 
effects of it. Correct? 

A. Yes. 

Q. And you understood that they placed 
adver%4» e y enta or statements in newspapers about 
the sffokihg and health issue, including in hundreds 
and of cities in this country. Correct? 

I'm aware of some that took place. I'm 
not s how regular an event this was. 

; Have you made any attempt to quantify the 
nfficfel^ince between how many times someone would see 

wm 

a cigar, a. fat a ad or promotional effort during the 
'50s 6 0s or see an ad on television compared 




to whfBTO»“they might read a newspaper that contained 
a staKMnt by the U.S. Surgeon General? 

No, because I saw no relevance to risk 
perceptions. 

Q. So the amount of information contained 
has no relevance to risk perception. Is that your 
testimony? 

A. No. What you're saying is counts of ads 
where somebody comes on the screen and says "Call 
for Philip Morris," I don’t see where that relates 
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W. Kip Viscusi, Ph-D. 

-bo risk perceptions, and why should I count those 
and compare those to hits with the Surgeon General? 

Q. Except you just finished testifying and 
you put in your article that a third source of 
information includes advertising and other public 
relati ons, efforts tending to foster a positive view 

wSL 



g. So you understood that there is a 
nveyed within these advertisements or 
otional activities by the tobacco 


of sm 
messa 
other 

industry.] Correct? 

Hot necessarily a health message, 
fj^l; Well, a positive view of smoking. Fair 
enougj^y 

That's not — Yes. But that's not 

neceslnrrily health. 

To your knowledge does the issue of 
socxa^^^ceptability or acceptance of a product 
affect risk perceptions? 

A. It depends on the mechanism. So that if 
the social acceptability is such where everybody's 
criticizing you for Bmoking, saying you’re causing 
them harm through environmental tobacco smoke, that 
conceivably could affect your risk beliefs. 

Q. Well, isn't the whole idea of the use of 


JONES FRITZ k SHEEHAN 


http://legacy.library.ucsf.ed iS'tid/Dqr0iI^o(^{selif/w.industrydocurrients.ucsf.edu/docs/zljl0001 


51956 8477 






185 


ul:40:10 



“1:40: 




^"“ 5 , 


1:40:32 10 




1:40:4 


a 


»1 : 4 0 : 5#^20 


£j 9 

es i 


W. Kip Vi«cusi| Ph.D. 

celebrities in promoting their product a way in 
which they, the tobacco industry, hoped to gain 
social acceptance of their particular product? 

A. I don’t see where that's risk-related, 
but — 

q. So social acceptance has nothing to do 
with jrfsk perceptions. Is that your testimony? 

ss**- 

|Xj I'm saying the fact that Bd Sullivan 
pitch^y^igarettes, which you claimed earlier, 
would prt^ necessarily affect risk perceptions* 

^ fljllj it could, though. Correct? 

Humphrey Bogart dying of cigarette or 
lung jcano er could affect them as well, so.... 

Right, so.... If people who look healthy 
and and doing exciting and energetic things, 

that Sfr create a perception that people who smoke 
perfc^^hoae kinds of functions. Fair enough? 

A. It’s not clear that advertising ever 
affects the decision to use a product as opposed to 
brand switching. 

Q. The Surgeon General disagrees with that 
in his 1994 report that you cite in your study. 
Correct? 

A. I didn’t know the Surgeon General was an 
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Well, the Surgeon General does more than 


add up dollars and figures and, you know, kind of 
crunch numbers. The Surgeon General looks at the 
public purception, does he not? 

A y .j All I*m saying is that that's an economic 


judgm 

docto 


emplo 


ie v, , All I * m 
tand the 



^ aamfl er bfegbssi * 

.] r*® 888 ®*! 


that. 


repor 



Surgeon General is a medical 


>t an economist. 

But you understand the Surgeon General 
lople in a wide variety of disciplines in 
rrite his report. Is that correct? 

He does. But I don't know who wrote 


Have you looked? Do you know the 1994 
i talking about, the effect of 


advertise aent on children, on teenagers? 


I do know the report. 

You've cited it. Correct? 

I’ve referred to it. I’m not sure if 


I cited it in my Duke Law Journal paper or not. 

Q. You did. So I take it you consider it at 
least somewhat reliable to the extent to which you 
cite it, anyway. Fair enough? 

A. No. I just cited some numbers that were 
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drawn from the national survey. It doesn’t mean 
I approve of anything that was said in the text 
apart from the statistics. 

Q. But you read it at least. Correct? 

A. 1 read some of it. Didn’t say I read all 


of it! 



Well, did you read the part where they 
tobacco industry documents and the tobacco 
judgment that advertising increases the 
on of cigarettes, not just brand 
? Do you recall that in the Surgeon 
report in 1994? 

I don't remember what I've read from 


that 


|I take it you have not done an exhaustive 


or - 





rike that. I take it you have not done a 


thorough a review of the literature on the effect of 


advertising, including industry documents, in order 
to draw the conclusion that the role of advertising 
is merely to get people to switch brands as opposed 
to purchase more product? 

A. Well, it is generally accepted in 
economics not just for cigarettes but for all 
products. 
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Q. Well, I'm not talking about general 
acceptance. I'm talking about in the context of the 
cigarette marketing and advertising. You've not 
done a thorough review of the literature, I take 
it, to determine where the state of the art in the 
literature ie of the effect of advertising on 


consumer preferences. Fair enough? 




testii 


I've read some studies, but I'm not 
— I'm not putting myself out as an 


experV onj that topic. 


1 ifggsgl 

fl 

'-d 3 Tu b 

4 >* -- 
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Fair enough. 



much 


indue 



, So let me, just to cap this off, do 

I 

|re then that the issue of risk perception 
tilarly let me address it in terms of the 

i 

6 0s -- was or was not impacted by how 
rotation was transferred by the tobacco 

I 

diving it a positive view of smoking, as 


opposed to other publications, including the 
Surgeon General report that you described and press 
releases around it, describing the risks of 


smoking? 


I have no evidence that the tobacco 


industry statements affected risk perceptions. 

Q. That wasn't my question. I asked you if 


JONES FRITZ & SHEEHAN 


http://legacyJibrary.ucsf.ecEh^ifi^iM|a^/pBiifw.industrydocuments. ucsf.edu/docs/zljl0001 


51956 8481 



189 


«/ls44:06 



^1:44: 



^5 


T5 3 

1 : 44 : 46^^3 

ss. 

srani 

r ^.I * 7 

0 8 

IW 9 

»1 : 44 


W. Kip Viscusi, Ph.D. 

you'd done a study to compare the prevalence — by 
prevalence I mean how many times a TV or magazine 
or newspaper ad of smoking giving it a positive 
image compared to consumers in the '50s and '60s 
before the warnings came in, as opposed to 


stateifte nts made in a Reader's Digest 
Surgeon General. You’ve made no stu 


or by the 


Surge 

Corre 



tudy of that. 


Ho. But I do cite the advertising 


*1:44 :32K*_JL0 studi es in the literature in my book. And in fact 

ryn 

1 a toW i vertiaino is positive, in that many of 

1 2 r. JLhde a O me ntion health effects, which would have a 

T3 3 negat f ect. 

Have you read the history in Chapter 8 of 


negat 


the SUr ge m General's report, the historical 
sectipn o.f the major events in smoking history? 


or when? 


MR. ATKBSOH: Are we talking 1994 now 


MR. WITBBY: 1989. 


A. I have read that in the past. 

Q. You know Ken Warner? 

A. I've never met him. 

Q. You’ve read his work? 

A. Yes, I've read some of his work. 
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Q . And you, I -think in your book and maybe 
in sone of the other articles, you include a 
consumption curve for per-capita consumption of 
cigarettes in the United States, do you not? 

A. That’s correct. 


inf or 


And do you recall where you got that 
>n from? 

I made it up myself. I didn't lift it 


from an ypjlace 


to wh 


rgCyMa. | 

sHWBctK®} I 



curve 


Have you compared what you've described 
in the Surgeon General's report in 


I Did I take my curve and compare it to his 
jo, because I know my curve is right, so 


therefTfio reason to compare it. 



mark 


» - u 


MR. WITHEY: Let me just have this 


(Viscusi Deposition Exhibit 8 marked 


for identification.) 


BY MR. WITHEY: 


Q. Hand you what's been marked Exhibit 8. 
This is a diagram. Figure 3 from Chapter 8 of the 
1989 Surgeon General's report. Have you seen that 
before? 
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A. I believe so, yes. I see the report. 

Q. And it is from Ken Warner's study in 
1985. You see that source cited? 

A. Yes. 

Q. Have you read the underlying study? 

I don't recall. 

Well, the Surgeon General in this chapter 
relatie'3rk|ey historical events to rises or falls in 
consu m ption. Is that your understanding? 

DC 

Yes. 

Have you yourself performed a similar 




historically? 


I have a similar curve except I also do 
the tajygpdjusted cigarette consumption. 

j p-.— No, I'm asking a little bit different 
questp^iW I know you have a curve, but you have 
not iHprour curve that I've seen in any of your 
published works related the curve to specific 
historical events, at least in the chart that is 
presented. 

A. Right. I've never done a curve with 
these arrows but I've done statistical analyses to 
control for price and other factors. 

Q. And you agree, do you not, that after the 
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release of the 1964 Surgeon General's report, for 
the next ten or fifteen years there was, with some 
bumps and adjustments, there has been a decline in 
smoking consumption? 

A. Certainly. 

; Do you believe that the publication of 
the sKgeon General's report in 1964 contributed to 
that ^aLlj ine? 

The exact cause is unclear because so 


that 


>1:48:06^*10 many thTn qs happened almost contemporaneously. We 
"■‘•r' J»,ad tjhel^ffiiiraeon General's report, we had on-product 

2 ^Siar&%be, warning labels, then the broadcast ban. 


There! 


struc 


quest! 

did J 




Iso no controls here for price or for age 
in the population. But there's no 
that the informational environment change 
an effect. 

Had a negative effect on consumption? 


A. Yes. 

Q. And so would you agree with the general 
proposition that the American consuming public is 
responsive to information about health risks of 
smoking? 

A. They have responded here. And if you 
look at the tar-adjusted cigarette consumption. 
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1:49:28, 




1 :49 : 36,^20 


a 


that decline began even earlier and you don’t get 
this sort of turnaround here. It actually occurred 
long before this. 

Q. So you agree with the general proposition 
but would also add that this occurred even earlier 
than 1964 as it relates to the tar wars or whatever 


you w 


exhibit 
had tip 

I 

S3 

?S r J 

were p 


many 




^o call it? 

■^Even before that. It’s in one of my 
0 It occurred long before this is when you 
l^iif t. 

>Do you understand that one of the reasons 
decline in smoking as a result of the 
Hboctrine was the fact that antismoking ads 
pad on television at that time? 

We don't know that because there's so 


mporaneous things. That's never been 


.led^PUrn 

b 


Q. But actually the Surgeon General 
concludes that that was a cause. Correct? 

A. Be can conclude whatever he wants. I'm 
talking about what you can statistically say based 
on valid scientific studies. 

Q. They have actually done multiple 
regression analyses of some of these historical 
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events, have they not? 

A. Yes, and they have shown mixed results. 
Some people say, depending on what you control for, 
that the Fairness Doctrine had an effect and other 
people say it did not. 


which 

side 


tobac 


in a 


Do you believe that the time period in 
smoking advertisements were on TV along 
de with smoking advertisements by the 
idustry increased the information transfer 
hat could affect risk perception? 

I'm not sure it provided new information. 


' t know exactly what they said in the 


antis fToJcifo g ads that was new. 

You've not studied that then. Correct? 



a.. . ^ I was alive during that time period and 

I wou^Hmve seen the ads. 

IffT^Well, do you recall any of them? 

A. ” I don't recall them, so they didn't make 
a big impact on me. 

Q. Whether you were alive or not, I’m asking 
you as an expert whether you've studied the topic. 
And if you haven't studied it, that's fine. You 

Bn. <*•. 

have not gone back, looked at the ads, compared the 
ads to consumption rates, looked at what the TV ads 
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for the cigarette manufacturers were, and tried to 
determine what effect that may have had on the risk 
perceptions. Fair enough? 

A. I don't know anybody that's done that, 
including Ken Warner. 

And you haven't done it. Correct? 


That 


And 

• Ipffi i’m 
IjLJ Corr 


asking you 


| Correct. I don't think anybody's gone 

r * 

back a^yildone that. 

Now, you notice when — The ban on 
televiaflon ads occurred in 1971. Is that your 


ler#^anding? 


Somewhere around there. Looks about 


there 


r- 

jB -w. And you understand that the consumption 

then pUPc up after that. Correct? 

That's correct. 

Q. And the ban on advertising thus ended the 
antismoking advertisements as well. Correct? 

A. I don't know. 

Q. Now, you agree that marketing cigarettes 
to underage children, that is, people under the age 
of 18, raises ethical questions. Fair enough? 

A. Not if it’s legal. It depends on what 
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tine period we're talking about. 

Q. Well, when was it legal to sell tobacco 
products to children, if at all? 

A. Well, you have to define what we mean by 
a child. So if a 17-year-old is a child, when 
I was in high school in Kentucky you could buy 
cigarggjpP^s legally.*** -mm- 

So if it was illegal in any state, then 
it wo’uld jbe unethical or potentially illegal then 
to "to kids or underage. Correct? In other 

wordsIPiPI depends upon whether it's legal or 
.egC T T^in your judgment? 

I'm not an ethicist. All I'm saying is 
that j 's legal and what's not legal should 





pre suaratn-y affect the answer to this question. 

Let me ask you this: Would you disagree 
with ^sp^statement that it is immoral, unethical 
and ifiraPflal to market cigarettes to children? 

A. I'm not a religion expert or an ethicist 
or a lawyer, which are the three disciplines which 
you'd want to make such judgments. And you've also 
not defined what you mean by children. 

Q. Underage; under 18. 

A. Six-year-olds are different than 17-year- 
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olds. 

Q. Whether it *b legal or not? Strike that. 
What could the tobacco industry — What are the 
methods the tobacco industry could have undertaken 
to minimize the sale or consumption of cigarettes 
by underage persons? What is the range of policy 
options that the tobacco industry had? 

I don’t think that’s their 
respopy^ility. I think that's the enforcement 
respolfsT1|ility of the government, because that's 

a bSi! nd - 8 P ecific P rob ^ en * 

But I didn’t ask you whether it was their 


jj§! ggjgjif 

respoj 



measu 



ility. I'm asking you the potential 
that the tobacco industry could take or 


couldHwe taken to minimize the sale or 
consu^Sfon of cigarettes by persona that are 
underp^ 

A. Once again, I don't think that that’s a 
private-company responsibility or something that 
they should do. I think that's something the 
government should do. 

Q. I didn't ask whether they were 
responsible for doing it. I'm saying what was the 
range of potential efforts they could have 
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undertaken if they had so chosen? 

A. I’m saying there's nothing — 

MR* ATKBSON: Asked and answered. 
A. There’s nothing economically efficient 
that they should do or can do. 

£. Could the tobacco industry enforce the 
prohipction on sales of their product through 


vend 


beha 


achines? 

No r because that's a decentralized 
over which they have no control. This is 


ermined by who operates the vending machine 


ft* 


Well, if the tobacco industry marketers 


and pfeooje who sell to the distributors who sell to 
the c ocS&m nience stores say we'll not sell, we'll 
not p rovi de you our product if you put them in 


vendip^ffiachines, was that a possible policy the 
tobac ^^^ ndustry could have had? 

A. I don't see what's wrong with selling 
them in vending machines. So it would be up to the 
retailer or whoever monitors the vending machine to 
ensure that they were not purchased by underage 
smokers if there was an age restriction in that 


state. 


MR. WITHEY: You want to read him my 
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w. Kip Viscusi, Ph.D. 

question back? Well, 1*11 rephrase it. 

BY MR. WITBEY: 

Q. My question isn't whether it was wrong or 
right. My question is simply: Could the tobacco 
industry, if it wanted to, through its distributors 
have said we prohibit the sale of our cigarettes 

K..j 

throu ijaW andina machines and if you place them in 
vendi^T^JIachines, then we will withdraw our product 
outlet? 

1 don't know if they have that authority 
r how a product is used downstream. 

The chemical industry monitors how their 
s used downstream, do they not? 

Typically they send the product on with 
materpTaT^safety data sheets, but they don't go 
in-pl aint*# to monitor how a chemical is used, no. 
You're sure about that? 

Not all of them do. I don't know if any 
of them do. 

Q. In fact, the Chemical Manufacturers 
Association of this country has as a requirement of 
membership in the association that each of the 
members use what's called a product stewardship 
program. Are you familiar with that? 


HpFodui 
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A. Mo. 

Q. Lacking familiarity with that policy r 
I won't ask you further. But I would suggest that 
the tobacco industry certainly had through its 
distributors, certainly had the ability, did they 
not, to monitor how their products were sold in the 
iopl convenience stores or other outlets? 

ri 

I don't know what their legal authority 


var 


is 



Well, I'm not talking about their legal 

S hopyll^, I'm talking about their marketing 

They could have said, could they not, 
that we.a re going to observe how our products are 


sold 



ensure as best possible that cigarette 



sale ^tn o ^ minors are not effectuated. They could 
have HSWe that. Correct? 

I don't know that they didn't do that. 

Q. So assuming that they did it, then they 
could have done it. Correct? 

A. All you’re saying is they could have told 
distributors we don't want our products sold to 
minors — 

Q. And enforce that. 

A. I'm not sure what enforcement mechanisms 


JONES FRITZ k SHEEHAN 


http://legacyJibrary.ucsf.ecEh^ifi^iM|a^^pBiifw.industrydocuments. ucsf.edu/docs/zljl0001 


51956 8493 



W. Kip viscusi, Ph.D. 


. 1 : 57:54 


rt l: 58: 




^9, 


1 : 58 : 16 ^ 10 


il{58{2^,A5 


>1:56:4 


O 8 

Jm 19 


-they have. Do -they have -the right to enter 
premises and inspect who’s buying their cigarettes? 
These are legal questions. I don’t know the answer 
to them. 

Q. Don't they have the right to look and see 
if th|»dr ads are properly displayed in a 


conve n ence store? 


H 1 


don't know what they do, so I don't 


know 


JP s 
& 



the companies themselves do. 

So you don't know that they couldn't 


ir enough? 


t Exactly. I don't know. 

Do you know if the tobacco industry could 
have plated as part of their marketing program 
that Imrsdvertiseoent of our product could be 
visibffl^within let's say, you know, 2,000 yards of 
any school or private school? 

A. I don't know what they could do. 

Q. Could the tobacc%industry have supported 
bans on smoking in schools or educational 
facilities? Is that a policy option they had? 

A. Yes, they could do that. 

Q. Could they have submitted — Could the 
tobacco industry have submitted to FDA jurisdiction 
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over their product in order to develop such things 
as safer cigarettes? 

MR. ATKESON: Objection, calls for a 
legal conclusion. 


MR. WITHEY: I’m asking as a policy 


option. 


I don't know what the jurisdiction of the 
FDA ia r 41 tld whether a company can say "Please 
inclmfejls within your jurisdiction." 

Ifeafed Do you understand the tobacco industry 
has fp^P^ilt any assertion of FDA jurisdiction over 
jj2|e c ^S fty and content of their product? 

That's recently. 

Well, have they ever submitted to FDA 

jurisflrareiiion or have they always opposed it? 

\ 

■A, • J Well, I've never been aware that the FDA 
has to regulate cigarettes as a drug until 

recetfWjn! 

Q. Now, the cigarette manufacturers 
certainly had an option to publish in the 
literature and in the press and in advertisements 
or in public statements that nicotine is addictive. 
They had that policy option. Correct? 

A. If in fact that were true, they could do 


jun 
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that. 

Q. Well, it is true, is it not? 

A. Well, the Surgeon General formerly said 
that cigarettes were habituating, not addictive. 

Q. What did the tobacco industry say about 


inK ^hei r internal 
I don ' t kn 

r 1 

gyU Are you in 


documents? 


know what they said, 


fM Are you interested in it? 

S J@^gg|P No, because I don't — I'm not a medical 
docto F~"s q I don't know even the reference point 
t a tteev meant when they said addiction or 
it^^^ng. 

Doesn’t the word addiction generally 


carry. 


iegative connotation? 


nega 


'fan —\ So does 


habituate. They both are 


So did the tobacco industry, to your 


knowledge, ever once except for Liggett more 
recently or is about to ever publish in any warning 
or any newspaper or any publication the fact that 
their product was addictive, to your knowledge? 

A. I don't know what they've done. 

Q. And I take it because you don't know what 
they’ve done, you don't know whether the consuming 
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public was informed by the tobacco industry that 
their product was in fact addictive. Fair enough? 

A. That's correct. 

Q. And would you agree that the extent to 
which the industry itself, the tobacco 
manuf fef cjtuj rers, had scientists and their researchers 
telling them that tobacco, the nicotine in tobacco 


was ai 


that 


1963 





> l|ra 

pSil| 


studi. 



jtive, that that was a piece of information 
believe let's say going back to the '60s, 
instance, that was a piece of information 
believe could have been conveyed to their 
if they believed that to be true? 

I'm not sure what information is in those 
s opposed to what the Surgeon General had 


already gone public with. 


nicol 


, Mo. I'm asking if they believed that 
Jwas addictive in their own reports, in 


their own studies in the 1960s, that was 
information they could have conveyed to the public. 
Correct ? 

A. But if the Surgeon General has already 
said it's habituating, I don't know that those 
studies tell us anything different. 

Q• I didn't ask whether they tell you 
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anything different. I'm saying, could they have 
conveyed that to the public? 


public. 


They can aay whatever they want to the 


All right. And do you believe that it 


would Ut>e inappropriate from the risk perception 


analyf^fs for a company to say "Our product is not 


addic 

their 

good 


tl^e> 



SfH t 

PN 

disse 


intern 


addic 


Surge 

habit 




I* when they in fact had concluded that 
lluct was addictive? Would that be not a 
jjj from the risk perception standpoint? 

| I don't know whether they knew anything 
Surgeon General hadn't already 
jted and I don't know whether their 
etudies as you describe them relate to 
in a way that's different than what the 
eneral concluded with respect to 


So you're saying as I understand your 


testimony that if an industry, let's say in this 
case Brown & Williamson, that their scientists and 
their people in charge of this question of 
addiction determined after their research that 
nicotine is addictive and that the cigarette 
manufacturers are in the business of selling 
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nicotine, an addictive drug, that it's okay for 
that industry at the same tine to turn around and 
tell the consumers "Our product is not addictive" 
because of something that may have appeared in some 
Surgeon General's report. Is that correct? 

A. All I'm saying is that I don't know what 
theirMnnrernal standard for addiction is and how it 
relat pgf^tj o the Surgeon General's definition of 
hahitjftat-^on. bo you'd want to know that answer 


first^P^Hind you'd also want to know why you'd want 


to cont^y|dict the Surgeon General. Do your 

W^ienJ^sts really know more than the Surgeon 

LX - wj 

General if in fact you have the same definii 


Genera 


jf in fact you have the same definition? 
> But I guess the answer to the question 


is, ipfc^Lau^okay to say the opposite of what they have 


concll 


Corr 


privately in certain circumstances then, 


MR. ATKESON: Misstates his 


testimony. 


BY MR. WITHEY: 

Q. If it does misstate your testimony, if 
counsel is right, then I'd like you to answer this 
question. If their main researcher. Brown & 
Williamson, said nicotine is an addictive — 
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MR. ATKESON: Counsel, let me just 
stop you here. If you can take the tone out of 
your voice, we can all hear you in this room; 
there's no reason to get louder. 


BY MR. HITHEY* 

^ If their own researchers at Brown 6 

on say nicotine is addictive, we are in the 
busingy||kjof selling nicotine, an addictive drug, 
and t«h ave concluded that by whatever definition 

they SppTy, do you have the view that it's okay for 

1 

aj em fajriLj of that company, the CEO of that company, 
nW st ^B ^ publicly including under oath that "Our 
produ c ^^js not addictive"? Could you answer that 
questiggGi^ 

P I think I have. 

From the standpoint of risk perception, 
from ^^^etandpoint of transfer of information to 
the public. 


A. He do not know that the internal 
scientists were using a definition of addiction 
that corresponded to the Surgeon General's later 
definition of addiction. He don't know that this 
is not the same thing as the habituation 
designation that the Surgeon General himself came 
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up with. And we also don't know if this scientific 
evidence developed internally is stronger than what 
the Surgeon General has in making the designation 
of habituation. So I don't know that there's any 
reason to contradict what the Surgeon General 
concluded. 

I 

00$^ What impact, if you could say -- Well, 
I’m jEsgfc’lasking a question from the standpoint of 
the tunafer of information. You would agree that 


compap 
inf or! 


have responsibilities to transfer 


information beyond that that's contained in a 
rabel. Fair enough? 

i 

> - ud Kiwvvc rvti • 1 _ i i . 


legal 


BY MR 



MR. ATKESON: Objection, calls for a 



elusion. 


HEY: 


Plggggf Is that correct? 

S That's a legal issue also. Depends on 
information is. 

Q. Isn't it true that warnings don't relieve 
the tobacco industry companies of communicating 
risk in other ways or designing safer products by 
submitting to government regulation, including FDA 


regulation? 


MR. ATKESON: Same objection, 


JONES FRITZ & SHEEHAN 


http://legacyJibrary.ucsf.ecEh^ifi^iM|a^/pBiifw.industrydocuments. ucsf.edu/docs/zljl0001 


51956 




209 


H. Kip Viscusi, Ph.D. 


j2 :06:18 



*2:06: 





2:06:46 10 


4T 

2 , 07 , 0^3 

5 

7 

a 8 
f 19 


• 2:07:1 


A. They still have to fulfill regulatory 
requirements to the best of my knowledge. All 
legal requirements still have to be met. 

Q. Let me ask you this then. If the 
definition of addiction in the industry's 
vocabulary from their internal documents is the 


same fffinition of addiction as eventually reached 


8 by th 


in thi 


jjrgeon General in 1988, yet the industry, 
laie Brown 6 Williamson, concluded that it 


was aUdTqt ive in 1963, is it good for information 

ipH 

tranadE.dr....*and risk perception for the company 




ic|fmlly to state "Our product is not addictive" 7 


I would like to see the document itself 
becaujMl would like to see the nuances in terms of 
how ifUwas worded. I would like to see their 

definlPfiSn of addiction. So I would like to see 

frapp i 

all tTh«ifj»a things you're claiming. 

Q. So without seeing that, given the 
hypothetical I'm asking you, you can't say it would 
be inappropriate for an industry official to say 
our product is not addictive if their own 
scientists say it is addictive. Correct? 

A. For the reasons I’ve already indicated 
several times. 
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Q. You cannot say that would be 
inappropriate? 

A. I think your question has been asked and 
answered at least three or four different times. 

Q. No. You've given reasons; you haven't 


answered the question whether it would be 


appr 



becau 


thre 


P y 'j 


Ifte or inappropriate. 

I think there's nothing inappropriate 


f the various reasons I've stated in the 
four previous answers. 


*37*^ Let me ask you a question about a 
ktc;ien ! y.at from Philip Morris in 1969, again before 
trie OTriSurgeon General's reportused the word 
addictil-ellri t "Do we really want to tout cigarette 


810 k eas -a drug? It is, of course, but there ari 


dang« 


And 



gg|l FDA implications to having such 
^lizations go beyond these walls." Okay? 
by Willi.. D»nn. . .ci.nii.t fro. 


Philip Morris. Do you see any problems from the 
standpoint of information transfer of risk 
perception to that position? 

A. I don't see any studies or original 
knowledge there that he's conveying as opposed to 
his own opinion as to how he'd want to designate 
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cigarettes. 

Q. And let me ask you to assume that in 1962 
there was a confidential memo written by British 
American Tobacco saying, quote, "He now possess 
knowledge of the effects of nicotine far more 
extend.ve than exists in published scientific 
liter l^frure. It is well-known that the craving for 
nicotLriWjin a confirmed smoker who stops smoking 

P™! ^ 

persiyfcagjifor ten, twenty or thirty days, and we 

□jLj 

belieWIF^Siat we have found possible reasons for 
addic . Furthermore, smoking is a habit of 

lid >n. Nicotine is a very fine drug." Hould 
iment, that we possess the knowledge of 


the e 



ts of nicotine far more extensive than 


exi8t|a»»J*n published scientific literature, show 
that pP^industry, in this case B.A.T. , may have 
knowl^^ beyond that which is available in the 
scientific literature about the addictive quality 
of their product? 

A. I'm not sure of the context of this 
quote. As I recall, this or a similar quote is 
based on a national tour of researchers as opposed 
to internal company documents, and that this 
information would have been just as available to 


JONES FRITZ & SHEEHAN 


http://legacy.library.ucsf.ed8diflfc(cffifr0ftp§O/poWw.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8504 




2 12 


W. Kip Viecusi, Ph.D. 


)2:09 t 50 



02 I 10: 



i 7 

F 1 ^ 



■> 2 : 10:0 


F C ^ 3 

0>« 
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the government as It was to the tobacco industry. 
So I don't think there's anything in terms of 
private information there, so I'd want to see the 
exact document. 

Q. Well, you knew something about this 
docuB^ant. about a tour then, or are you just 


guean.ng? 


depo 

remi . 

^S=uni^%t« 


No, I went through this in ahother 
n in the state of Minnesota and this is 
nt of that. So because of that, I would 
ee the document, you know, the original 
^^cum^ratjg if you have it. 

Have you asked counsel for it? 

No. I mean, if you're citing it, I would 
like fe'STIeee what it is you're citing. 

Well, it was cited in another deposition 
you said. 

A. Not by our side. 

Q. No, by the other side. 

A. Yes. 

Q. So were you curious about it and wanted 
to find out, "Well, gee, wonder where that came 


I th 


from"? 


A. No, I read the whole thing then. It was 
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o2:l0:32 1 handed to me, I read it, I handed it back. But 

2 I didn't collect it aa a souvenir. 



12:10: 


r* 




> 2 : 10:46 10 


pQ 2 


or 


12 : 10 : 54P 15 


p3 6 


f y 


> 2 : 11:0 


Q. No. But did you then ask counsel, "Well, 
gee, can you provide me the surrounding documents 
that help put this into in context?" You could 
have asked him that, right? 


asKed him tn 
I don't 


know if there were surrounding 


docum 


docun 




because I read the whole document. 
.Did you ask him to provide those 


No. I had no reason to collect these 


ngj^%>fter having already read it 


from 




You could have, though. Correct? 

Sure . 

Because it might be evidence, at least 

! 

statement that I just read you, that the 



had knowledge that was superior to that 


indue 


existing in the published scientific literature. 
Fair enough? 

A. Well, the document I had indicated that 
the knowledge could have been gathered by anybody 
and that these weren't internal tobacco industry 


studies. 


MR. WITHEY: ’We're going to have to 
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W. Kip Viscusi, Ph.D. 


go on a break to change tapes. 

THE VIDEOGRAPHER: This narks the end 
of tape number 2 in the deposition of W. Kip 
Viscusi. Going off the record. The time is 2:11. 


numbe 




(Short recess taken.) 

THE VIOEOGRAPHERx This begins tape 


Going 


BY MR 



of the deposition of W. Kip Viscusi. 
Lhe record. Time is 2:18. 


Sir, we were asking you questions about 


» t ^^ obacco industry c 
| <|| || , miy l%iz e sales and consu 


ould have done in order 


under 


you a 



e sales and consumption of cigarettes to 
ersons, and let me just continue asking 
whether the tobacco industry — and I'm 


not iftte^ested in your judgment about whether they 


had rmPons for doing it or not doing it; I’m just 


aekin 


ther they could have done the following. 


Could they have funded antismoking campaigns aimed 
at underage children? 

A. Yes. 

Q. And you would agree that public education 
is an important information transfer that affects 
risk perceptions generally. Correct? 

A. Only if you're telling people things that 
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W. Kip Vi»ou«i, Ph.D. 


they didn't already know about the risks, in a 
convincing manner, from a credible source. 

Q. Do you have any data that would indicate 
how many people under the age of 18 years old ever 
read a Surgeon General's report? 

A.. No, I don't have that data. 


this 


fsw-l 


What is the average age of smoking in 
ry? Do you know? 


Bt art 




smoki 


the p 





Do you know the average age that someone 
>king? 

It depends on how you define starts 
It varies depending on the survey. 

Would you agree that a high percentage of 


e who presently smoke first started 


smokiPf^fnen they were underage? 


ft.f 1 A very high percentage had their first 

• pMlIlf 

cigarette when they were underage, but that’s 
different from starting smoking on a regular basis 
such as a pack a day. 

Q. Well, what percentage of the current 
smokers started smoking on a regular basis prior to 


age 18? 


A. I don't recall the exact percentage but 
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>2:20:04 1 it's much lower than the percentage of people who 

2 had one cigarette before the age of 18. 

3 Q. Could it be ae much as 50/50, 50 percent? 

(^^4 A. I'm not going to guess about the 

02;20; i 5 statistics, as these can be well-known by just 






'>2: 20x26 10 


****■% 

1 3 


>2:20:44 rn5 


finding the correct survey. 



Dr. S 


witnei 


fZf 


you wx 
of thl 


ahead 


Have you seen any survey by one 


man? 


You’ll have to show me. I don’t know. 
Be has been designated as an expert 


1 think it’s in this case, by the 


endjuit s. 



HR. ATKESON: Counsel, I’ve provided 


o reports of any experts on either side 


MR. WITBEYt Well, I can. Let's go 
have this marked. 

(Viscusi Deposition Exhibit 9 marked 


for identification.) 


>2:21: 04 r ZS0 


BY MR. WITHEY: 


Q. Banding you what’s been marked as Exhibit 
9 for your deposition, I can represent that this is 
a chart presented to us by a Dr. Shepelman, who was 
an expert witness in the Minnesota case and 
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H. Kip Viicuai, Ph.D. 

apparently one of our cases. I mean, excuse me, 
this case in Ohio. And the sources are noted here 
in the chart that I'm going to show you. Do you 
have it in front of you? 

A. No. 

Q. Oh, I'm sorry. Let me hand you what's 
been gypped as Exhibit 9. Looking over the data 
prese and particularly the sources, the Office 

g and Health, do you have reason to doubt 
(ntage of smokers 18 and over that is 
in the first column of this chart? 

This spans a long time period, so what 
fant to know is: Is the definition of what 

!er comparable over that time period? 

Okay. Assuming that it is, do you have 
reaBC jp-.-tJ believe that these numbers are accurate 
just ^Ipaid on your training and research? 

I have no reason to believe they're 
accurate. I have no -- I don't know where they 
came from. I don't know whether the samples were 
the same every year. I know nothing about it. 

Q. All right. Then let me ask you to assume 
that 50 percent of the people who are presently 
smoking started regularly smoking when they were 
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minors. Okay? 

A. S3 percent? 

Q. 50/ just for ease of discussion. Can you 
assume that for the purpose of these questions? 

A. All right. 

Q. Do you have any studies or research that 
wouldyOTLcate what percentage of those 50 percent 
who sfam^ed smoking regularly under the age of 18 
ever read] a Surgeon General's report? 

First, let me clarify the premise of 
this, HSWSkuse what I have found — and I didn't do 
fo ntet his case because I didn't think this was 

gSMBK* O-i 

aboutP^fnrith smoking, I thought it was about 
unions^ *asL is that there's a tremendous amount of 
quitt pnjr^ ghavior that also takes place before 18. 
So th h^giff b' s very rare indeed for somebody to be a 
pack-lPpH^y smoker before 18 and to be persistently 
a pack-a-day smoker throughout your teenage, 
underage smoking years. This is not a common 
event. 

Q. What is that based on? 

A. This is based on analysis of government 
surveys of cigarette smoking by age where they 
actually report, you know, how much they've smoked. 
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2:24:14, 10 
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2:24 :24 ^* 5 


2:24:3 


T ? 7 

Q e 

W 9 

3< q° 


whether you quit or not. 

Q. Do you have a cite on any particular 
study that you’re referring to. Doctor? 

A. I have used the CPS and a couple of other 
surveys, government surveys, to crank out number of 
cigarettes smoked by age, but not for this case. 


about 


healt 


ettes smok 
Well, 

Py^L na. 


you say you thought this case was 



™ th 
HHMj 

when 




is. Do you understand that people in 
welfare funds were kids once. Right? 


That's true■ 

And you understand that some percentage 
people probably started smoking regularly 
were kids. Right? 

No, I think it's a very small percentage. 
Really? 

! 

Smoked regularly and did not quit smoking 
e age of 18. A lot of them start and 


beforejthe age of 18. A lot of them start and 

pjtej 

stop; a lot of them have an experimental cigarette. 

Q. What'a the basis of stating a very small 
percentage? Do you have any study or data you 
could rely upon you could cite to us? 

A. That's not something I came here to 
testify about because I didn't know that was going 
to be an issue in the case. 
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)2:24:48 1 



02:25: 




*)2 : 25 : 18 10 
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>2:25:3 ^^ 15 

mzm 116 




Q. You didn’t know that risk perceptions for 
children or underage smokers was going to be an 
issue in the case? 

A. Risk perceptions for 16- to 19-year-olds. 
So risk perceptions is different than cigarette- 


that 
be a 


what 


smoking behavior and quit rates among children. So 
that pmjs not aware that that aspect was going to 


1 point of the case. 

Well, if you don’t have opinions, that's 
e here to find out. 

Oh, I have opinions. I do not have the 


ta 'mtn me. You know, if there’s a rebuttal 


|data mth me. 
^witneW® hat ha 


to, I 


know 


smok 


of 1 



s evidence that I have to respond 


be happy to come up with the evidence. 
I’m just asking you, I mean, you don’t 


f V • A in I uo v 

IwfeM the percentage 


of people currently 


>2 : 25:5 0*8^20 


SKP^hat began to smoke regularly under the age 
lf*4ou don't know that figure, correct? 

A. I don't think anybody knows that figure. 
Q. Okay. So that’s never been studied then* 


Correct? 


A. No, there are studies that interview 
people at a point in time, but I don't think 
they’re good studies that ask people today and do a 
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retrospective longitudinal analysis of figuring out 
what their smoking rates were when they were 
underage. That kind of memory, that kind of recall 
task I don’t think has been undertaken. And if it 
was, I’m not sure how many let’s say 50-year-olds 
remember exactly when they started smoking a pack 
and apfuTlf a day continuously through the age of 18 


and t 


start 


years | J Qf 

I 5 ; 

r™™< jBcoysfe 

aaaaagg IL XaJ 
pn^ < 


start 


have 



Lf ter. 

Well, they might know whether they 
sfore the age 18 without knowing exact 
>rrect? 

Starting smoking is different than 
In a way that’s a pack a day. So you can 
jarette, you can have a couple cigarettes. 


you m^y«- 4 iave one riding home on the bus from 


schoo 


ky~~hi 


But that’s different from being a smoker. 


becau pef t he quit rate among those people is very, 
F™! 
very high. 

Q. You keep using the term pack a day. 

Someone who smokes half a pack a day throughout 
high school is not a regular smoker? 

A. I’m just taking a reference point. You 
can define a regular smoker however you want and 
then we’ll look at the statistics. What I’m saying 
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W. Kip Viscusi, Ph.D. 

is that when you start talking about regular 
smoker, you're the one who's asking the questions 
and you're asking me to assume a regular smoker is 
50 percent, and now you're saying with this 
question that you don't know who a regular smoker 
is. ft's a half a pack a day, it's a full pack a 


ft's a half a p 
. Wfe^re all over 


the map here. So I think you 


have 
of th 


efine what you mean for me to answer any 
questions. 

No, you're supposedly the expert on this 


and Irnfiifsking you: Have you seen any data that 

fm pwmf • •• • - ■ 

PP&fgge||&s how many, what percentage of the current 

smoke Fsqj ither started smoking, started smoking 

ragula^m, started smoking a half a pack, started 


smoki 


you cj 
could! 



pack a day? Do you have any data that 
share with us or any information you 
re with us on that? 

MR. ATKESON: Objection, asked and 


answered and argumentative 


BY MR. WITHEY: 


Q. Go ahead. And whatever criteria you 
think is relevant. 

A. No, as I've said, I have not memorized 
the numbers. A very large percentage have had at 
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least; one cigarette when they were a minor, but 
that's quite different from becoming a regular 
smoker and being locked into cigarette smoking 
without the ability to quit, because a lot of 
people quit and there's a lot of turnover in that 
group. 

Well, okay. What's the percentage of 
turno|H^x?^n the group of smokers underage? 


becau 


^xT^Ln the 
I didn 
didn't 


I didn't memorize these statistics 


it an 


stat 


didn't crank them out for this case* 

£ Do you know? 

Ho. If I knew it, I would have memorized 
embered it* 

Do you have a general sense? 
i^r“H Ho* I'm not going to guess on the 
i jUY *** ~ but I've done this for another matter. 
What other matter? 

IiJm 

Irr™^ Joe Camel. 

Q. You were a witness in the Joe Camel case? 


f A - 

Yes. 


o- 

For who? 


22 A. 

For Joe, 

for 

23 But, anyway, I did 

RJR • 

24 Q* 

Let's go 

back 
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W. Kip Viacatir Ph.D. 


if you had consulted with the tobacco industry and 
now you’ve got a new one. Okay? Who was your — 

A. It's the first one I remember. First 

time I remembered it. 

Q. Who was it who contacted you on the Joe 


CamelKcase ? 




j j U UM M Mj 

^y let Qo 


Collier Shannon. 

And what does he work for? 

It’s the law firm, Collier Shannon. 

pMIH| 

~ And who does he work for? 

That firm works for R JR. But that’s not 
ase. That was -- *i - 

I don’t care what it is. I’m just asking 
you've consulted with the tobacco 

Right. 

And when did that start? 

A. It was this year. I may have started 
last year. 

Q. This year is '98, so it probably started 
in ’97 you think? 

A. I don't know if I did any work in *97. 

I may have met with him in '97 but almost all the 
work was confined to '98. 
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2:29:48 10 

A 

fw™wpf4 3 

qj* 

2 , 30 i 0 XJ 5 



Joe C 


adver 


opini 


w. Kip Viscusi, Fh.D 


Q. What work did you do for him? 

A. I was an expert witness. 

Q. In a case? 

A. In the natter before the PTC. 

Q. What was the matter before the FTC? 

A. Whether the FTC wanted to officially ban 
ifejllrP and have the cigarette undertake an 
rfci?ir±rig campaign, antismoking campaign. 

mm 

(W jd And you were hired to give expert 
.WPto the FTC then? 


Yes. 


What were your opinions? 

That there is substantial risk awarenei 


among tfeaa. population in terms of smoking risk 
belie pLaTj and we've already talked about the 
aware^Bf of the habit and addiction issue. 


What about substantial risk awareness of 


people between the ages of 12 and 17? Did you 
prepare opinions on that for the FTC? 

A. Well, to the extent that you can put in 
the regression a variable with respect to age, you 
know, the predicted value of the risk perceptions 
if you leave that age group certainly are not going 
to drop off, because risk perceptions actually 
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: 42 







04 10 

s jC2i2 


a* 


increase to the extent that you go to a younger age 
group. So that I did have that opinion with 
respect to the litigation/ so that would take us 
outside of the survey range. But I wouldn't 
extrapolate that back to, for example, two-year- 


olds., So the closer you are to the 16-year-old 
thresigioll, the more reliable it would be. 

well, that wasn't a 16-year-old 


thres 


1985 



that was a 16- to 21-year-old from the 

-ffc. 

fey. Correct? 

5 

' That's the band, yes. It includes 


eaa-olds. 


saac- o 

rJLi 


Okay. But that is the only data? You 


have nfek— As I understand it, then, you have not 



done 


surv 


other -- Hell, you have either not — 
ot cite to the FTC any other study or 
people within that age bracket, 12 to 17, 


other than the 1985 and other than what you've 
testified about the addiction studies. Correct? 

A. No, I’ve looked at quit behavior as well 
in that age group. 

Q. All right. 

A. So smoking and stopping smoking, in-and- 
out behavior. 
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2:31:42 



r»2 : 3 1: 




2:32: 1 4 ^* 1 5 

>” S 1 6 
p^p 

ssssg&ssa, 

ncjr 7 

O e 

|j^^L 9 

2 : 32 : 22 ^^ 


Q. Did you prepare a document for the FTC or 
for the lawyer? 

A. We just prepared a general statement. 

But the FTC dropped the case before 1 submitted my 
written testimony, so 1 never prepared a document. 


Because they dropped Joe Camel then. 


Corre 


fc. , Becaus 
W That * s 


correct 


Now, going back to what kinds of things 


“2:32: 00s*. 10 the tbbacjeo industry could have done to minimize 



with 


ident 




ipmoking, you agree that the industry in 
Lon with and supporting and cooperating 



jrnment could have required photo 
ation of anyone under the age of 21. 


irreb ^ 


MR. ATKESON: Counsel, let me just 
you in terms of clarifying these 
questions. Are you just saying is it possible for 
them to have done it? 

MR. WITHEY: I'm just saying, yes, 
was it a policy option they had. 

BY MR. WITHEY: 


Q. Was that a policy option? 

A. I don't know whether that’s legal 
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^1 1 
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)2:32:5I 


bl 

T3 1 


32:33:0 


W. Kip Viscuai, Ph.D. 


Q. In fact, that was part of the agreement;, 
was it not, the settlement agreement of June 20, 
1997? 

A. That the tobacco industry would require 
people to have photo IDs? 

s>. With the governmental authorities, yes; 
in cooperation with the government. 

The government's doing this? 

Mo, the tobacco industry and the 
gove rnmen t together are agreeing to this in a 

««niatepe%aai8te&ve fashion. 

CT] 

That's different than unilaterally having 
the t fobac co industry -- 

I'm not asking you unilaterally. I'm 
sayin^the tobacco industry -- 

Yes, that was your question. 

Mo, it wasn't. 


«°1 




sayi 




A. That was your question. 


MR. ATKES0M: Guys, let's not get in 


an argument 


BY MR. WITHEYi 


Q. Let's just listen to the question. Okay? 
The question was: The tobacco industry in ** 

conjunction and cooperation with the government. 
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2:33:12 1 



!33: H 



2:33:30 10 

A 

mmi 3 

or 

2 : 33: 36 ^ J 5 

fmk.6 

Hgggp 1 

Sa 

2f^X 9 

j..j 

2:33:4 0 


the local, state, federal, or county government, 
could have done the following things as a policy 
option, could have supported doing this. One is 
requiring photo identification on anyone underage 
to purchase cigarettes? 


mean 


A. You can ask the government to do that. 
They i^ifrrei ask the government to do that. Doesn't 
mean fiyyf would do it, but they could as)£ the 
gover nment to do it. 

QS 

IfPVf Doesn't mean the government would do it 


but thepicould have advocated that with the 


^^rerp^nt. Right? 

iP] They could, 


And they could have done that since 1953. 


Correi 


|mmm There's no time barrier to doing it. 

They could have, again in conjunction 
with the government, banned the sale of tobacco 
products through vending machines. They could have 
supported that, for the government to do that. 
Correct? 

A. They could have asked the government to 
do that. 

Q. They could have banned self-service 
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32:33:58 
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0m? x 

jp 

p.M^2 


^D 3 

■ 2 : 34 : 4^^15 

P*®^ 5 

ps# 

^tJ 7 

O 8 

9 

>2:34 : 5 ^^^9 


21 

22 

23 

24 




W. Kip Viscusi, Ph.D. 

displays of tobacco product except in adult-only 
facilities. Correct? 

A. Assuming the government can define that, 
yes, they could ask the government to do that. 

Q. They could have requested that government 
licenjse retail tobacco product sellers and require 
conformance with the terms of that license as a 
condi^^ for holding it and selling their 

A 

produ| 

They could request that. 

They oould have requested imposing 
for violations of that license. Correct? 
Yes. 

They could have decreased — Okay. 

> Now, all of those things were things 

I J 

that act the tobacco industry agreed to in 

19 9 7 . |^^ rrect? 

A. I don't know what they agreed to in '97. 
Q. Did you write an article called Smoke And 
Mirrors for The Brookings Review? 

A. Right. But that agreement was 
conditional upon it being adopted, so they didn't 
agree to anything till '98. It's a new — 

Q. I'm just asking you if you wrote the 
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.2:35:08 



n 2 : 35 : 


iiSil 

04 


2:35:24 10 


2:35:3 


9 

2:35:4te^20 


article. Doctor. 


A. Yei 


Q. I didn't ask you to justify it. I just 
asked you, did you write this article and did you 
cite on page 18 of that article "The proposed 
legislation includes a wide variety of measures 


targe 


i^° 


agree 


>0 2 fir. 

^^ 4 ind: 

3 tJ 5 opt 

pass# 6 thox 

jwssrf 

pi 7 thii 


it reducing underage smoking"? 

Yes. 

And you listed all of those as what the 
provided. Correct? 

They only agreed if the other side 


ee d% and the agreement never went through 


m 


You're saying that the tobacco 


indust ^fe^ -- Hell, you would agree as a policy 
optiolPtjie tobacco industry could have done all of 


thin 


fngs, requested government to do all those 
fom the time they started selling 


cigarettes. Fair enough? 

A. They could have done these unilaterally. 
Q. But they didn't, did they? 

A. No. 

Q. They didn’t do it till the proposed 
agreement in 1997, which of course wasn't approved. 
Right? 
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12:36:28 10 

.Q L 0 

nCT 

a / 4 

>2 : 36 : 5 qp jfl .5 

mm 6 

pmafi 

HjZj 

Xl 8 

Q 

§s 19 

pN 

12:37: 0W0 


W. Kip Viecusi, Ph.D. 


A. Right. So they didn't eventually agree 
to anything till '98. 

Q. But of all the measures that I've 
described, including the vending machines, the 
licensing, the public education, antismoking public 
education campaign, smoking bans in schools, the 


7 tobae|P!fi?nduBtry didn't support any of those, did 

myo 

8 they,M|l!Jil recently? 

9 M i |f^ I don't know what they supported. 

0 @P?®i Now, what percentage of people within the 

H ages pHiain 12 till 17 do you believe have read 

imm 

2 ^esBAeleases of the Surgeon General or reports in 

3 the n jewgj aper of Surgeon General press releases? 


asset 


n 

oppsif 


A^> I don't know. 

What percentage of children age 12, 13 or 

14 dopp^f believe have the maturity and judgment to 
asaes ^ ^fetlae risks of smoking, including lung 
cancer and other causes of death or illness? 

A. I think even in that age group they're 
aware that cigarette smoking has been linked to 
cancer and that cigarettes are hazardous in a 
variety of ways, which is what the surveys have 


borne out. 


MR. WITHBY: Do you want to read my 
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2 : 37 : 26- 10 
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•2:38:0 


© 8 

|^ 9 


W. Kip Viscusi, Ph.D. 


question back so he can answer it. 


counsel. 


ahead! 


.j 

Ft "°1 


MR. ATKBSON: He did answer it. 


MR. WITHBY: We'll see 


MR. ATKESON: Well, he answered it, 
MR. WITHEY: I said we'll see. Go 


MR. ATKESON: We don't have to see. 


we jujP&pfeard it. 



m 


MR. WITHEY: I * si going to have him 
question back. 

MR. ATKESON: And what is that going 


to s 



MR. WITHEY: Go ahead. 


F .A (The reporter read the question.) 

f, MR. ATKBSON: Asked and answered. 


7 BY M 


THEY: 


Q. Could you answer that, please? 
A. Read my answer, please* 


(The reporter read the answer.) 


BY MR. WITHEY: 


Q. All of them are or some of them, or did 
you express a percentage in answering that, sir? 

(TELEPHONE RINGING) 
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)2:38:24 



02:38: 




32:38 : 42 10 




xi 3 

«14 

0J 

>2 : 38 : 56^^L5 


Q 


8 


> 2 : 39:04 



A. The surveys I cite in my book are 
historical in nature so I would expect the numbers 
have gone up, but the percentages are given there 


in the book. 


inclu 


olds . 


there] 
of pel 

’^>08 

atten 

sayin 


guest 


Q. On ages 12 to 14? 

A. You can look up the ages. But it 

k, 

g|giP%>eople even younger than that, nine-year- 




Are you testifying that in your book 
an answer to the question what percentage 
, kids age 12 to 14, possess the judgment 


urity to make a decision about lifetime 

u 

#11 to smoking including the health risks 


thereto? It's in your book, you're 


What I'm saying — Nobody's asked that 
You don't — 

I'm asking you the question. Do you have 




an answer to it? 


MR. ATKESON: Would you let him 


finish his answer? 

A. Nobody's ever -- 


MR. WITHBYi If he answers it I have 


no problem. 
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*2:39:10 1 


THE WITNESS: You don't have the 


right to interrupt me regardless 



MR. ATXESON: Whoal 


BY MR. WITHEY: 


‘2:39: 




peoplj 
smo kif 



Go ahead. 

The point is that these questions ask 
>ut their awareness of various risks of 
id include age groups such as the ones 


you've^ md ntioned as well as younger people. Nobody 


2:39:30 10 




in th 


th^e to ma ^ e such judgments, so you don't 

^^^ .2 fic people those types of questions, 

$ L~»X r J 

mmmS - 3 That requires someone who has some 

^yjL4 traini ni^ in child or teenage or adolescent 
■ 2:39:4^g^^5 psych olog y to assess what maturity levels people 

psii|L6 reach ^gy differant times. Fair enough? It's not 

ss# 7 sonetRH for an economist. 

^18 A. I don't think that's necessarily true. 

| 19 Q. And is it your opinion that all of the 

12:40: 0<kMlk2 0 people age 12 to 14 have accurate risk perceptions 

ptamrf 

21 of smoking? 

22 A. No. A lot of them may exaggerate the 

23 risk perception; some may underestimate the risk. 

24 Q. Have you made any effort to determine how 


urveys has asked the question do you have 


Qj' 


■2: 39:46*$ 15 


Pjf 6 
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2:40:20 



02:40: 


p—* 


2:40:50 10 


pi£5 2 

xi: 


2:41: 14^15 


HQ 

Q 


8 


the information transfer process regarding smoking 
differs between adults and people underage? 

A. Well, the public information is out there 
for everybody. We know the consequences of it by 
age group from my surveys from age 16 on. We know 


the results for age groups younger than that from 


other 

line 



'eye. So we're interested in the bottom 
•posed to the mechanisms. I don't know 


«nybo^w»o'8 looked at different mechanisms by age 
group 

t. j 

Now, would you agree that there are a 

l i ; 

gggjfgfgpg 

SajjJibe CZ olH different determinants of consumption 
IR^avjliplp^sf cigarettes? 


Yes . 


what 



And included within those are — Well, 
hey? 


Price. 


Okay. 


2 : 41 : 24^^0 


A. Taste; how much you like cigarettes. 
Risk beliefs will affect it. Those are the main 


things 


We've already talked about risk beliefs 


or risk perceptions. You've indicated price. 
There is an elasticity of demand for cigarettes 
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H. Kip viscuii, Ph.D 


>2:41:40 


f. \ 

^mJ < 


02:41: 


"■2:42:00 10 




QJ* 

: 42 : 1 5 

rr~jr° 

P*f 

r 

Fl-F 


W ! 


2:42:2 


depending upon age. Correct? As it relates to 
price. 

A. That's controversial. Some studies 
indicate that there is such an elasticity. Other 
studies, including recent studies, indicate that 
there|* s no age-related difference. 


cite 


studi 


The Surgeon General's report in 1989 
h differences, did they**not? 

I don't know. I'm aware of different 


.Ph 


You've cited those differences. Correct? 
I have cited in my book I review some 


studi es. I well. the Lewit Coate and Grossman study, 
whichindicates there is an effect. The Rand 
Corporation study indicates there's no effect. 

Since^t^lat time and since writing these articles 

tollf 

I've xeaq other studies, some of which show no 


effect. I've done estimations myself and haven't 
found an effect. 

Q. I'm talking about differential effect 
between adults and children for price. 

A. I am too. 

Q. Okay. Just wanted to make sure. 

Is it true that excise taxes do more 
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02:42:56 


02:43: 





>2:43:32 


or 

>2 : 43 : 44|J^|5 


j3' 

ncJ' 


>2:44:0 


to reduce smoking propensities than the 
underestimation of risk perceptions do? 

A. Yes. 

Q. What impact do excise taxes have — 
A. Excuse me. Underestimation of risk 


perception increases smoking; excise taxes decrease 

s 

smokiteplff^ So excise taxes decrease smoking by more 
than frbjrj underestimation of risk increases smoking. 


impos 


Okay, correct. Do you believe that the 
of the federal excise taxes was a causi 


S thef only cause, of further reduction of smoking 
sup^ktion in this country? 

ft- ] Higher price levels do decrease cigarette 


consuntyit-on. 


consul 


than 


And do they decrease cigarette 
Ln to a greater extent amongst teenagers 



A. That’s the debate. Nobody’s indicated 


that teenagers are less responsive than adults. 

Some studies indicate that they’re more responsive. 
Some more recent studies indicate that there’s no 
difference. 

Q. At least at the time of your deposition 
in the Minnesota case, which would have been about. 
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>>2:44:40 


''2:44: 




2:45: 06, 10 


-O' 

0J‘ 


2:45:32p 15 


T3 7 

O ® 

•45: 3 0 

MM 


well, it would have been over a year ago, did you 
at that tine at least express the opinion that 
excise taxes would decrease the consumption of 
smoking more in teenagers than adults? 

A. I don’t know ny opinion then, but I've 
read other published studies since then that have 
reinf <|lPcea the studies indicating no difference. 

So I'd |aV the jury's still out on this. 

piiiiMf 

jal Which study is that? 
iff™! One example is the one by Govind 

that appeared in the Journal of Public 
noAs. I believe Don Kenkel at Cornell 


Onivefsit;/ also has a study showing the same thing. 


msu|tpt»Lc 


Mow, is irrationality a determinant of 

H 

ion behavior as it relates to smoking? 


If you're irrational, that will affect 


your behavior. 


Including whether to smoke or not 


Correct? 


A. Sure. 

Q. Now, let’s assume that you believe that 
the risk of dying from lung cancer or other 
diseases out of a hundred people is that let's say 
43 of them would die. Some of your studies and 
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H. Kip Viscusi, Ph.D. 

surveys seem to indicate that that night be a mean 
of some kind. Right? 43 percent. 

A. That's what people think. 

Q. Correct. Xs it your testimony that 
despite the fact that — And that includes smokers 
within that survey. Correct? Those surveys. 

I break smokers out separately as well. 

gw** '’'to 

39 percpriit I think is their risk belief. 

pH 

Qsa, ^ All right, let’s say 39 percent. Is it 
your PPHlef that smokers make an assessment that 

gh their lifetime risk of dying from their 



even 

mbvii&k cigarettes is 39 percent, that their 



decisionito smoke is still rational? 

Yes. Because you don't die right now, so 
none jof ti e is immortal, it's just a question of 
prem^aMe death. 

Don't you want to factor into that 
judgment whether people believe they're going to 
stop smoking and therefore not be subject to the 
risk or less risk, let's put it, of dying? 

A. We know that the implicit value of life 
reflected in smokers' decisions is quite consistent 
with other evidence on risk-taking behavior for 
that group and other factors, so that all of this 
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W. Kip Viscusi, Ph.D. 

behavior seems to be internally consistent with 
smokers making a rational decision. 

Q. Hell, I'm asking I think a little 
different question, although I appreciate your 
response. The question I have is whether you have 
been able to factor into those surveys for the 
smokesp^F^whether in addition to their acknowledgment 
that jEW$ have a 39 percent chance of dying over 
their^ijsetime from the product that they're using, 
whethj fhey also have the belief at the time that 
oing to stop smoking and therefore are not 
to maybe as high a death mortality toll? 
|looked at that issue in the context of 
■veys? 

<A.J Hell, as you'll recall, the wording of 
the dj u rasg lon was out of one hundred cigarette 
smokdffi^so that you would assume the average 

* M 

propensity to quit. You wouldn't assume that 
they're going to <etop smoking. 

Q. I'm asking whether you've factored that 
into any of the survey results that you’ve 
reported, that question. If you're a smoker and 
you think there's X percentage chance or thirty- 
nine out of a hundred will die of it, whether that 
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2:49:34*& -i5 


3, O s 

sr 

_# 7 


risk perception is in any way impacted or affected 
by the smoker's perception themselves that that 
would apply to them or that they would quit 
smoking, either of those. 

A. Well, I know that it applies to them 
because I showed through the regression analysis 


that 

risk 

expec 

relat 


throul 



^propensity to smoke was reduced by higher 
^sfs, which is consistent with what you’d 
j£ don’t have any explicit question there 
m|to quit propensities and what was going 
liie smoker's mind about his or her own quit 



pe nal ties. 


asked? 


resuli 


Is that something that could have been 


* You can ask anything, sure. 

I You agree that the risk perception 
fo not in and of themselves eliminate the 


potentTaf for irrational behavior amongst the 
younger age groups under 18? 


2:49:4 


A. Or any age group. 
Q. Correct? 

A. That's correct. 


Q. And in addition to judging the risk 
perceptions, at least for the purpose of 
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determining the impact of tobacco industry behavior 
and other causae of consumption of cigarettes, you 
would want to show that a given group in whatever 
the group category is, 16 to 21 or union workers, 
et cetera, act upon those perceptions in making 
theiz^smoking decisions. Correct? 

Well, that would be a second form of test 
tionality of smoking decisions. 

You have not done that test here, 

T^have you? 

Yes . 

0k Save you linked smoking perceptions to 
cons tajpJtJon behavior in this population? 

Yes . 

In addition to the price, have you looked 
at thpP^piice issue for this case and the impact of 
priceTqjLjconsumption of the beneficiaries in this 

case? 


of t 


howe 






A. Which year's data? 

Q. Well, you've not looked at the 

beneficiary population in this particular case. 
Correct? 

HR. ATKESONi Are you talking about 

unions? I mean, there's a disconnect here. He's 
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talking about union members, right? 

MR. WITHEY: No. I'm talking about 

the beneficiaries of the trust funds that are In 
the class in this case. 

BY MR. WITHEY: 


aske 



bene 


a ge 


You’ve not surveyed them, you’ve not 
m questions? 


And in a general sense, taking the 
ries in this case out of the equation, in 
sense it is your testimony that risk 


rceMion has an influence on consumption 


beha 


w° 

jL^ j 

vSfnrl 


Correct? 


A>2w Yes. 


Corr 


But it is not the sole determinant. 


Yes, that's correct. 

IN 1 And what I’m trying to do is analyze what 
other determinants in addition to risk perception. 
We've identified irrationality as a potential 
determinant. Correct? 

A. Could affect things. 

Q. Price could affect things? 

A. Right. 
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Q. How about patterns of bias? 

A. That has to do with the irrationality of 
risk perception, presumably. 

Q. How about consumer undeterability? Do 
you know what that concept is? 

A. Mo. Sounds like a psychological concept 
of BowMlrt. 


Well, the concept is that consumers who 

1»M 

don't Jha^e to pay the costs of their medical 

treatMlf but rather they're paid by third parties 

hmmsd 

may ncftTsee an immediate direct cost effect to them 

pmmi 

p8g^corj^a.nuing to smoke, whereas if they paid for 



theirrWW medical benefits out of their own pocket 
they mjLthbt have a financial incentive to not smoke. 

I TT So you’re asking them to internalize the 
f inan^jby# costs? 

asking whether a determinant in their 
smokiftgcbnsumption is the fact that those costs 
are externalized. 

A. As it is now, the cigarette excise taxes 
dwarf any medical costs associated with cigarettes, 
so we already have more of a financial deterrent 
than would be warranted by any medical cost 
associated with smoking. 
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q. So you're saying they’ve already paid the 
medical cost by paying the excise tax? 

A. Yes. 


And so that's not a deterrent or it is a 


02:52s 


deterrent ? 



r sJ?t 


Excise taxes reduce smoking. 


So it is a deterrent? 


Yes . 

fiHfiBK 

a» J So you're saying consumer undeterability 
is supllcd within the excise tax equation then? 

K This is your term. But I'm saying that 
pom^isp^taxes decrease smoking and excise taxes 
exceecRSfe medical costs associated with smoking. 

Q. “V- Let's look at another determinant. When 


02:53:02 10 


So you're saying consumer undeterability 
d within the excise tax equation then? 


0T 


>2:53:16g$ \L5 you' r ati lkinq about risk perception you not 


only trike that. When you're talking about 

the dieWlminants of consumption, you're not only 
talkiigabout what risk perceptions or 
irrationality or excise tax leads people to first 
start smoking but also their continued smoking. 
Correct? 

A. That's correct. 

Q. What -- 

A. But I'm not the one who’s talking about 


>2:53:2 


C j . o 
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Q. Now, would you agree that because the 
surveys show risk perception for a lifetime of 
smoking, that smoking hazards are not immediate so 
that the risk outcome is not immediately apparent? 

A. No. I mean, people are aware of the 
long-term risks, which are catastrophic, and 


>""3. 


there^rilBO immediate feedback regarding things 
such iTw*°8^noker' s cough and phlegm in your throat 


such InBf^mmoker * s cough and phlegm in your throat or 
whatevairjthat people get as well. So there's no 


'>2:55:00 10 evidepM^that people underestimate those risks. 


TJ 

Qj* 
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masafirf l. 7 
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4Hfel8 
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y°i % 8 


calli 


™ Let me read something you wrote and Bee 

4 

tend by it. Doctor. This is in an article 
ijoking And Other Risky Behaviors in the 


Journ a&iPf Drug Issues in 1998, quote, "Although 


smok 


that 



is by far the most risky personal activity 
^ people might select, smoking hazards are 
lliate so that the risk outcome is not 


immediately apparent." Do you agree with that 
statement as I read it to you? 

A. Well, the death risk, which is what I was 
focusing on, is not an imminent acute death like 
being run over by a car. There is a lag before you 
have the death risk. 

Q. So you agree? For that reason you agree 
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with this statement then. Correct? 

A. Right. Risks have different tine 
dimensions for smoking. 

Q. Now, you agree that the question of 
whether risk perceptions affect consumption may be 


impacted by whether a particular product is or is 


not a 



ive. Correct? 


I'm not sure how that plays out because 
there^rs all these models of rational addiction. 


so ri 


rceptions presumably should still affect 


consu ^f on and they'll affect your initial 
^^sisiaan to become rationally addicted in the 


ratio 


na? 1 

rT. 


addiction models. 


of t 
rati 


addi 


Q> Nv. Do you have an understanding of how many 
JiPi>il ople that you surveyed in 1985 were 
'kfflTfarY addicted as opposed to irrationally 


A. 1 No. But the people who do these 
things -- I don't do the rational addiction models 
myself — claim that the empirical results are 
consistent with rational addiction. But you can't 
break out percentages like that because it's not on 
an individual basis; it's on a societywide basis. 

Q. Do you know what percentage of the people 
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surveyed in your two hundred telephone survey in 
1991 were rationally addicted as opposed to 
irrationally addicted if they smoked? 

A. Well, first of all, this is an economic 
definition as to what rational addiction is that 
I don't think anybody would have understood. 

fe y j 

Seconasking people is not the way to find out 
the a ^s|i^ r. Third, this has been tested 
empir^ajyiy, which is what you want to do, and the 
evidefPmP^is consistent with rational addiction. 

Well, rational addiction, how is that 





in 



in the rational addiction models you 
antic that if you consume a product today 

you' 1 ^'w^ nt to consume more of it in the next 
perio|mi^o the next period's consumption affects 
this PRod' s consumption. So that it goes beyond 
a habit-formation model, which would just be last 
period's consumption affects this period's 
consumption. 

Q. So, in other words, in order to answer 
the role of addiction you would need a more 
elaborate multi-period analysis then. Correct? 

A. Addiction is by its very nature a 
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multi-period type of thing. 

Q. And have you yourself performed any 
multi-period addiction analysis? 

A. I've done some. They are not published. 
But, you know, things I'm working on. Plus we have 
these survey questions on knowledge of addiction. 


which 


K, . 


fferent. Plus I have the material in 


the b 


learn 


indict 



bout quitting. 

Is there evidence in the literature that 
hat smoking — evidence in the literature 
that smoking is riskier than one 


thought? 


HKHf i don't know of any. 

vT>sgJ How about that quitting smoking is harder 

than foirT^inally anticipated? Is there evidence in 

r"—N 

the Bigbatrf ature to support that? 

No, I don't know of any literature there 



either. 


Q. Is there anything in the literature to 
support the conclusion again as it relates to 
smoking that the value of staying healthy was 
greater than was once anticipated earlier? 

A. I have no knowledge that that value 
changes. 
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Q. Do you have any knowledge that it doesn't 
change? 

A. Economists usually assume tastes are 
tastes that people have so that there's no reason 
to believe that they change* 

Have you stated that the purchase of 
is indistinguishable from the purchase 
tiles or books? Would you agree with that 

In what dimension? They are 
ishable in the sense that if the price 
u buy less. 

Any other way they're indistinguishable? 
There are products, standard consumer 
. have similar long-run and short-run 
deman jflwaiiJp asticitieB, and I forget which products 
they But if you're using it as a test of 

addictroil, the measures of short-run and long-run 
price elasticities, there are comparable consumer 
products. I’m not sure which ones fit that, 
though. 

Q. How about, I think it was in your book; 
let me see if I can find the page. Yeah, in your 
book on page, I think it's at page 109 under the 



JONES FRITZ & SHEEHAN 


http://legacyJibrary.ucsf.ecEh^ifi^iM|a^/pBiifw.industrydocuments. ucsf.edu/docs/zljl0001 


51956 8545 



253 


W. Kip Viscusl, Ph.D. 


.3:00:58 



'■'3:01: 5 
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caption Tastes, Addiction And Ethics, you state 
"There are a variety of reasons why some people 
choose to smoke whereas others do not. First, some 
people may have a stronger preference for the 
pleasures derived from smoking than others do. 
Differences in taste influence the purchase of 


am 6 Difference 

r>d 

f ^ 7 almos|pFailL 


almos economic commodities, whether they be 

cigar IitSirels, automobiles or books." 

psfif 

Aa, ^ True. And I still stand by that. 

ErP®! Okay. As it relates to the determinants 
on^ ^ g use of products, is there any difference 
^bwe|i| cigarettes as an addictive substance and 

juvouuxl 5 g y 

booksf or automobiles, which of course are not 


addict i^ie? 


That isn't what I said in the book. 
I know it isn't. I'm asking you a 


diffej^rlnfj question 


A. I'm not conceding that cigarettes are 
addictive since that's not — that's medical 
terminology as opposed to economics. But I will 
say that cigarette smoking is hard to quit. 

I would want to investigate the addictiveness of 
these products as well. Automobiles, one can make 
the same case, are also hard to quit even though 
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you don't have physical withdrawal symptoms. You 
know, to give up your car and have to take public 
transit is something that people would find very 
costly and hard to do. So if you're defining it in 
terms of a change of a transportation mode, there 
would,, be transaction costs associated with that. 

I thought you used the term addiction in 
Am I wrong about that? 

To the extent that Z do it's not — it's*" 
to a literature, not in terms of 
that I have independent knowledge of. 



your 




referj 
someth! 

MW^on cfet hat it's hard to quit. I sometimes use 

ic^fTlnrf in relationship to the rational,^addiction 
models ‘ ^s velopad by economists, but these are not 
the s^ime ^definitions that the Surgeon General gave 
to adiMs&fion. 

So I take it, then, when you use the word 
addiction in your work you define it as something 
that's hard to quit. Is that correct? 

A. Except the rational addiction models, it 
goes farther than that, because that would just be 
habit formation. But addiction also is anticipated 
in the rational addiction models, anticipation of 
future consumption and how that affects current 
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W. Kip Viscuil, Ph.D. 

consumption. 

Q. I'm not conditioning the use of my word 
"addiction" with the term "rational" in front of 
it. I'm just asking you about the term addiction. 
How would you define addiction itself in the ways 
you'vptised it here? 

Well, if addiction is just hard to quit, 
then tjpjjfcl would be a habit-formation model. 

Qafc ,Jk Is that the way you define it then? 

Well, I do both. I use it in both 

con te 

Do you ever use it in the way the Surgeon 
sed it to describe cigarettes? 

A M I'm not sure that My definition would 

overl|ap^with addiction, habituation, his 
def inpPP!l§ns, so I'm not trying to do an exact 
match^ ^^ lth him or her. I don't know the economic 
counterpart to what the Surgeon General said. 

Q. So in your definition are automobiles as 
hard to quit as cigarette smoking? 

A. I'm not sure what you mean by hard to 
quit. I don't think you get the physical 
withdrawal symptoms from giving up your car, but 
there are other transaction costs. If I live in a 


Gener 
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rural area 50 miles from the city and 1 have to 
walk 50 miles let’s say to get my groceries, then 
that may be much harder for me to do than giving up 
cigarettes. 

Q. Hell, even using your definition, though. 


I assume that the fact cigarettes are hard to quit 


then 



Fair 


lBU FW 


determinant of consumption of cigarettes. 


It could affect your continuation of 
on and could affect whether you start 



cigarettes, yes 


m A 

P t 

thiW^gri 


And have you made an effort to determine 


you • v 


irra 


term 


to q 

date 



rious determinants of consumption that 
stified to, risk perception, 
lity, price, hard to quit, to use your 
ch of those — Have you made any attempts 
fy the role that .each of those 
nta played in the consumption of 


) 3 : 05 : 3te&,2 0 


cigarettes in this country over time? 

A. Hell, I've done price versus risk in the 


book. 


Q. Right. 

A. But I've not done the hard~to-quit aspect 


in that book. 
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W. Kip Viscusi, Fh.D. 

industry did that in addition to incrtaaing their 
sales of their own product actually increased the 
sales of cigarettes generally? 

A. I can't think of anything. 

Q. Do you understand that the tobacco 
industry grouped into trade associations. Tobacco 
Insti^HFte, Tobacco Industry Research Council, the 

Counc ilY'fb r Tobacco Research? 

1=^ 

1 know there are trade associations. 

Do you understand that the members of 

' inni 

those [tirade associations funded the efforts of 

gggg gj gftggg 

llroBe ^ganizations to accomplish the purposes for 
which f are established? 

..... v, ; -■ 

Whatever they might be. I don't know 
are in all cases. I know — 

I'm sorry. 

I know what The Tobacco Institute does in 

some cases. 

Q. Right. You have cited Tobacco Institute 
studies, have you not? 

A. I have cited their data* I wouldn’t 
glorify them by calling them studies. They are 
just lists of numbers, price numbers and excise tax 
numbers by year. 


what 
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Q. And you understood The Tobacco Institute 
was a public relations organization. Correct? 

A. I know they do some of that. But I only 
use their raw data, as do all the researchers, 
including those who contribute to the Surgeon 


Gene 


r^J*s reports. 
(FT Have you 


examined the issue over time of 


count 


wheth ftSjy e Tobacco Institute's activities 
incre »ifl J the consumption of cigarettes in this 
increasing demand, even if 
lly ? 

I don't know what they've done to 

iBlfliSl 

* * * m . m 



incre 



emand. 

You haven't looked at that topic, though. 


»rro^4^ 

It • s 


never come to my attention that 


there 



such an effect so there's nothing that 


got my attention to look at. 


Q. Well, have you determined whether any of 
the publications, press announcements, publicized 
testimony of representatives of The Tobacco 
Institute attempted to affect the risk perception 
or the positive, if you will, attributes of 
smoking? 
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A. Well, I'm sure the purpose of their 
efforts is to reflect the interests of the tobacco 
industry, so I have no reason to believe that 
they'd do something intentionally harmful to the 


industry, 


the i 


You would believe that they would have 
sts of the industry at heart and would 


throujj|W-liheir public relations effort try to 


encoui|g| people to smoke cigarettes, which was the 
businpwiP|of the cigarette industry. Correct? 

IIW®! I don't know what they do beyond the data 
bteEBgui aai tfon and occasionally I know they're 
Tifvolfvwtrfin lobbying efforts before Congress. 

However — Let me ask you if you agree 
or diSuigree with this statement. Strike that. Do 


been 


af te 


a reason to believe that if nicotine had 
ved from cigarette products let's say 
4 , that people would still be smoking 


cigarettes today? 

A. I have no reason to believe that nobody 
would smoke cigarettes. But I think that nicotine 
is an attribute of cigarettes that people enjoy and 
that does affect the sales of cigarettes. 

Q. Let me ask you if you agree with this , 
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statement: "If/ as proposed/ nicotine is the sine 

qua non of smoking/" that means cause without 
which/ "and if we meekly accept the allegations of 
our critics and move toward reduction or 
elimination of nicotine in our products, then we 
shall eventually liquidate our business." This is 
a quote.-'.if Claude Teague of RJR in 1971. Do you 


agree FfckaSt, first of all, nicotine was the sine qua 

p ww 

non o f aking? 

1 don't know what the main thing that 
>king is. I know that nicotine is an 
attribute of cigarettes just like 
^is a desirable product characteristic of 
)X many people. 

So you cannot say then and do not agree 
that ini-g^tine is the cause without which of 
smokitPpNin other words, the sine qua non of 
smokiBgf^ 

A. Some people smoke lower-nicotine 
cigarettes and choose to do so. So it's not as if 
we have evidence that people are trying to maximize 
nicotine intake. 

Q. Well, are you aware of the ammoniation 
process that~fcJTt and Philip Morris had? 
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.3:12:24 1 



n 3 : 1 2 t 




XS 3 
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3: 13:06fj5 


^7 
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3:13:16 


A 


with circulation of about 43 or SO million people 
in this country, Philip Morris and R.J. Reynolds 
have been adding ammonia to their product in order 
to give a bigger kick to the nicotine levels in 
their product. Do you have an opinion as to 
whether that would have been new information at 


I think it would have been new knowledge, 
think it would have been misleading 


that e 


{ V] 


but I 


3:12:52, 10 infor lrtip n where people would react to the 

f chemi cal a dditives and express alarm at an additive 

vftreA cigarettes overall are much more risky than 





pular additive. 

Well, I'm just asking whether that would 
— You agree that would have been new 

} 

on at least. Correct? 

! It would tell some people things that 


the p 


have 
inf or 


they didn't already know, yes. 

Q. Do you have an opinion as to whether the 
release of that information in the way I’ve 
described would have had an impact on risk 
perception because of an information transfer? 

A. Well, you're telling people that they're 
adding ammonia toaffect the influence of 
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nicotine. As I see it/ you're not telling them 
anything that affects the lung cancer risk, the 
mortality risk or the life expectancy risks of 
smoking. It's not clear how people are going to 
interpret it. So if you present this information/ 
they flight think that by adding ammonia cigarettes 
to be as/ quote, potent in other 
in order to get the same nicotine 
ich may mean that they're less risky for 
1th. So I'm not exactly sure how it will 
in terms of risk beliefs. 

You're hypothesizing some way that people 
eive that information. Correct? 

You're telling me that. They're going to 
acf in the newspapers. 

No, that's just what the information is. 
You' riFUIfiw going to how they would have perceived 

’ b i b j 

it. flight? 

A. Bow they would have processed it. 

Q. I'm asking you this question: with 

that — All right. I think you've already 
answered it. 

You in your background in labels and 
warnings, often particularly as it relates to food. 
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are you aware of effort* by food growers or 
manufacturers, product sellers that list the 
additives that are added to a particular product? 
Have you seen that before? 

A. In many cases there are laws that require 
these |4^hipgs. 

Okay. 

And in other instances, such as wine, the 

compai resisted such efforts. 

1 

But you have seen warning labels that do 
:lu«f|yyg|i e additives that are in the product 

I 

Some foods do. Some products that you 




conau 


n't. 


It depends on the FDA restriction. 


And that of course would depend upon 
whethH*tfhe FDA has obtained jurisdiction over the 
food item. Correct? 

A. That's correct. 

Q. And you understand that the tobacco 
industry fought against any efforts to characterize 
tobacco as a food product. Correct? Are you aware 
of that? 

A. I'm not aware, but it seems to make sense 
to me. 
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Q. And do you believe that the tobacco 
industry should voluntarily identify the additives 
in the product that they sell? 

A. No. I think that the government should 
have risk ratings for cigarettes that the 
government undertakes as opposed to industry 


disc 


rpment undertaxes as opposed 
lpgfiiiile of the list of all the 


chemicals in 


cigar 


chemi 


under 




it ’ s 


process' 
chemica 


volui 



[ Hell, I didn't ask about the list of 
; I asked about the additives..'^You 
d there's a difference? 

That's fine too. Listing the chemicals, 
clear how the chemical list will be 
either, even if they're only added 


■ So you don't think the industry 
.ly should indicate on their packaging 


that/for instance, they added ammonia to the 
product. Correct? 

A. I don't think the government or the 
industry should require ingredient disclosure. 

Q. Do you think it is important to parents 
of teenagers who are determining whether to smoke 
or not, for the parents to be able to give advice 
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13:17 S 04 



03:17 





*'3:17:30 10 


• 3:17:4' 


•3:18:0 


to their sons or daughters, to know whether the 
industry itself believes that its product is 
addictive? 

A. No* It's important for them to know what 
information is in the public domain, which is right 
now we've already had the Surgeon General 


desig 
I don 


e • ve 

.j 

^Wn 


g cigarettes as addictive. So that 
ink what the president or head of Philip 


MorrieUtOjS RJR thinks matters to me whatsoever. 


be for 

SS a 

3 Inst* A 

nCi 

J.4 indus 



Well, what about historically, though, 
i Surgeon General determined that smoking 


ictive in 19887 Do you believe, for 


insta pce^ in the early '60s that the tobacco 
indus tr^ could have and should have informed 
paren jta^d f potential teenager smokers that their 
produ ^bwt as addictive if they believed it? 

I think people have known that cigarette 
smoking is hard to quit for as long as I've been 
alive. I mean, it was certainly common knowledge 1 
in the 1950s. So that I don't see where changing 
medical designations necessarily has a dramatic 
effect on the public's perceptions of what it means 
for hard to quit. 

Q. Did teenagers in the 1950s that were 
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33:18:14 1 under the age of 18, are there any studies that 

2 showed they realized before they started smoking 
w> \ 3 that smoking was hard to quit? 


A. I did as a child because my parents 
talked about these things. These things are in the 
public domain. Other people, even if they’re 






baa 


8 


33:18:36 10 


2 

Tt 3 

4T 

13:18:4 <fj| l 5 

pip^|17 


fm $ 19 

)3 : 19 : 0|“|20 

PMM| 


teenajfers, hear adults talking, talk to adults. 


hear 


a vac. 


ussions on TV. So teenagers don't live in 


So your support is anecdotal, not based 
^jyj st^s. Is that correct? 

* ou “***<* ®« if anybody knew and I think 
theseTTrl things that would be in the public domain 
and thefesa •a no reason why teenagers are excluded 
from ^ dia ^ugsions in the media, discussions on TV, 
di8ci|pii4ns of other adults that they come into 
cont ^^^ ^ith. So that if you're asking does 
anybody know, certainly people would know then. 

Q. The basis of your opinion then is 
anecdotal as opposed to any study that has been 
conducted. Correct? Any survey. 

A* Regarding whether teenagers knew it was 
hard to quit back then? 

Q. Right, before they started smoking. 
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I'm not: sure how far those studies go 


You can't cite one that goes back to the 


'50s then. Correct? 

A. I cite a lot of studies in my book, but 
I’m not sure if they relate to hard to quit. 

g^® 8 ! Have you made any systematic review of 
the ppTp«3iar literature in the 1950s to determine 


what was ^said about cigarette smoking being 
addicPPP«7 


I've read the Reader's Digest articles. 

iiAif 

mm£ '8g|. Do they say it's addictive? 

mf Imimi 

I forget what they said. But I remember 
they alk — All the articles were dealing 


with 


some 



health consequences of cigarettes. 

Well, addiction is not necessarily 
that will -- Strike that. 

Was addiction identified in any of 


the Reader's Digest articles as one of the health 
consequences of cigarette smoking? 

A. First of all, I don't regard addiction so 
much as a health consequence as a property of 
cigarettes, the hard-to-quit aspect. So being hard 
to quit doesn't necessarily cause lung cancer. It 
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increases the probability of lung cancer. Your 
continued smoking would affect that risk, not the 
hard-to-quit aspect. So I don't view hard to quit 
as a health outcome. 

Q. I'm just asking was that in the Reader's 
Digest., Doctor. I don't — 


I re 


I don't know. I don't remember what 


Was the fact that cigarettes are hard to 


quit fTn^bhe Reader's Digest article? 

. AI ; I don't recall which year this might have 


rtme |§ ^. I didn't memorize all 

_ . __ _ 


the years 


popul 


arti 


date 



Have you done any systematic study of the 
iterature other than the Reader's Digest 
if you want to call that systematic, to 
where it was mentioned that cigarette 


smokxndTjfras addictive or habit-forming in the 1950s 

• pifW| 

and early '60s? Have you done any study to look at 


that? 

A. In my book I've done an inventory of all 
the Surgeon General's reports and typically they're 
all accompanied by press releases that are picked 
up, so I would want to review the reports 
themselves. And I think if you matched up the 
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W. Kip Viscusi, Ph.D. 

reports to the press releases at the tine and the 
news coverage at the time. I'm sure you'd find some 
discussion of hard to quit in some of the reports. 

Q. Well, certainly in the 1964 report there 
was mention of it being habit-forming. Correct? 

I don't recall which report. I know the 

. £ 

■64 dpa a lot on lung cancer. 

IffTy ,1 Right. But was there anything before 
1964 Ihe Surgeon General, whether it be in a 




presr rviease or report, that said cigarette 

S o kj nd js, A, addictive or, B, habit-forming? Do 
u y0e>y? 

* I don't know. 

But certainly there was a dropoff over 
the i|sxi fifteen years in smoking consumption after 
the fifflurgeon General's report. Correct? 

And a lot of other things that took place 
around that time period. 

Q. How, let me go to another topic. As 
I understand your testimony that you were going to 
present in Minnesota, you testified that the amount 
of costs that were paid by the state in medical 
costs for Medicaid was less than the savings that 
were made to the state and federal government in 
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33:23:4 


Social Security, pension and retirement, nursing 
home costs, from the fact that unfortunately 
smokers died earlier than non-smokers in general* 
I know that's my summary of it, but is that 
accurate, that you were going to address that 


topic.? 




I would drop Social Security from that. 


So myf fpcfus was only on state-specific costs 


costs 



Okay. But what were the stated-specific 
t were balanced against the net -- strike 


that pHjlfgainst the medical costs of Medicaid that 

a W 

e l^aing sought? 

Hell, excise taxes exceeded the Medicaid 
costs ind ividually. nursing-home care cost savings 


exce 


savi 


msmm£L 7 thres^^O 


the Medicaid costs, and the pension cost 
xceeded the Medicaid costs. So there ar< 
ferent cost components that individually 


exceeded the Medicaid costs. 

Q. And you computed, as 1 recall it, the 
medical costs related only to the medical care as 
at approximately, well, I guess you did it as a 
price per pack? 

A. That's correct. 

Q. And, as X understand it, it was about 
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K, M1 

fP^Break he: 


50 cents per pack? 

A. Whoal That's way too big for the state 
of Minnesota* 

Q. Let me just see; maybe I had a different 
state in mind. I'm referring to your.... (Pause) 

MR. WITHEY: Actually, why don't we 
take iTOrbak here and I’ll gather my documents for 
this |y||rtj questioning. Why don't we go off, take a 
ten* > mpn,||s break. 

TEE VIDEOGRAPHBR: Going off the 
ii ime is 3:26. 


repori 

(Short recess taken.) 

TEE VIDEOGRAPEER: Back on the 
recor The time is 3:35. 

BY MI 

imJ I've found the cite I was looking for. 
ie a^HTcjl' 



Thi 


.e you wrote called The Governmental 


Composition Of The Insurance Costs Of Smoking, 
dated October 26, 1996, on page 25 looked at the 

national baseline estimates of the medical costs of 
smoking. 

A. Right. 

Q« And it says the total medical care coat 

externality -- meaning costs that were not borne by 
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either the tobacco industry or the smoker but 
rather costs borne by the health care payor. 
Correct? 

A. Including the federal government, state 
government and private insurance companies. 

|Q> — averages 58 cents per pack, where 

aboutWTwS-thirds of these costs are incurred before 


smok 


Toba 



of * 9j 



luggefpPS^ 


each age 65. Is that correct? 

Yes. 

And then in another cite called Bow 


profits State Governments, From Cash Crop 
Cow, published in Regulation in the summer 


Do you remember this? 

I do. 

You state on page 29 "The estimate 
that cigarette smoking leads to increased 


healt|Tjc^re costs by 33 cents per pack before age 
65 and by 17 cents per pack after age 65, for a 
total medical cost effect of an additional 50 centi 
per pack." 

A. I remember that. 

Q. Now, there is some variation between 50 
cents and 58 cents, but do you know what accounts 
for that? 
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A. I have another article called something 
like The Social Costs Of Cigarette Smoking where 
I have different estimates based on different sets 
of assumptions, different discount rates, so these 
would determine the differences. So it depends on 
what reference point you use. In fact, I have at 


leasts 


large 


you y 




ilf a dozen different estimates in that 
;icle. 

At any rate, are these calculations that 
ilf have made or do you rely on other data 


or st pitps] tics to generate them, or both? 

gWIf 

ps^ These are my calculations using data and 


pMq These are my 

? otnerP^ffidies as well. 


S Could you identify, because I don't see 
ote to either of these articles, what 
ou used to rely upon in formulating your 
testi ^^| or at least your opinion that the costs 
of health care for smokers per pack was either 58 
cents or 50 cents? 

A. Well, all of these sources and the 
methods of calculation are listed in my article 
called Cigarette Taxation And The Social 
Consequences Of Smoking published in 1995. 

Q. I think that's on your bibliography. 
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Correct? 


A. Yes. 



03:39: 
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or 
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>3:40:3 


Q. Ie that in your reliance papers as well? 
A. Number 2 on page 2 of my designations. 

Q. okay. And what leads to the assessment 

that the price per pack for the medical costs is 


Lf et 


33 cepftfs before a smoker reaches the age of 65 but 
goes to 17 cents thereafter? 

The medical costs occur at different 
timea^tiF^people' s lives, so it's tracking the 
eti^^Jpattern of costs. 

Is it also a result of the fact that 

aBM B ttttg L— 

people.it goes down because smokers are likely to 
die moy -aarller and therefore have less health 
care |oo«is after age 65 than before age 65? Might 


ire jEwets after 
lat iSlpia factor? 


pHT; That -- Hell, if smokers had the same 

M b 

health care profile as non-smokers, all these 
numbers would be zero. So I'm just reflecting what 
are the costs, period* And the appropriate 
reference point is, what are the incremental costs? 
So that would include recognition of the life 
expectancy effects of smoking, yes. 

Q. Now, was one of the reasons -- Hell, you 
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were prepared 'to testify in Minnesota that the 
State of Minnesota actually made money, if you 
will, a cash cow for the State of Minnesota, as a 
result of the consumption of cigarettes because the 
State of Minnesota as other states saved money in 
the three areas you’ve identified, or made money, 
excisctfffies, health care costs and pension costs, 
as a ifcnfQit of the fact that people who smoked 
clear ctt .ea died earlier than those who did not. Ii 
that dPPilct? 

MR. ATKESON: Objection, counsel. B< 

n gj% designated on that topic in Minnesota. We 
ollflf; experts who were going to address that. 
What he^was going to testify with regard to that 
area £s tj ie proper methodology for assessing it, 
but not going to give a bottom-line answer 

as to ffifiher or not the state saved money. 

f ™ So he was going to say that a 

longitudinal lifetime analysis was the proper way 
to go, which is the subject of that social 
consequences article that he referred to, but he 
was not going to talk about specific numbers. 

BY MR. WITHEY: 

Q. You were going to talk about the notion 
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J3:42:22 1 


that in 


ting 'the costs, quote-unquota, to the 
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13:43:1 
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State of Minnesota, in your opinion at least you 
had to look not only at what the medical costs 
were, which is whatever it was in the state of 
Minnesota, if it wasn't 50 cents per pack it was 
some jather number, and that that had to be offset 


by thpr cost savings made in those three areas 


Corre 


I don't refer to anything as offsets and 


)3:42:5<1 10 cost savi ngs. My philosophy is that if you're 


happe^ 
life ! 
just I 


■ r j^ 1 i | il in s 1 aim for costs, you have to look at the 

costB * So 1 would not designate them as 
savinm^f These are just things that never 
happe jnsgErf So if cigarette smokers have a shorter 
life b^rpmctancy, that's not a cost saving; it's 
just SrWst that never occurred. 

0.1 / Well, you understood, though, that 
You're not making a judgment as to the legal 
question of the evidentiary issue of whether that 
evidence should be admissible or not? You have no 
opinions on that. Correct? 

A. My only opinion is what makes economic 
sense if you're trying to calculate what costs are. 

Q. Right. But not necessarily what public 
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policy or the courts would rule is or is not 
admissible. You have no opinions about that. 
Correct? 

A. Except, insofar as they want to know what 
sound accounting of these costs would be. I would 
just state, you know, things along those lines as 


oppos 


legal 


take 


and t 


> making legal rulings. 

You've offered the judgment that any 
:eeding seeking to assess costs should 
view that you look at the medical costs 
ou also factor in the excise taxes, the 


i^Seltl^pare, nursing care, I mean cost savings, and 
then the pension that's saved by the fact that 




people 

pi 

smokixM 


*t get pensions if they die early of 


8BOK1|i9^ Y 
literal#©. 


You've stated that in the published 


that any proceeding should look at 


that. [“Tojrrect? 

pilliSli 

A. ^ Any proceeding that's claiming that there 
is an economic harm done to a party should look at 
the net economic harm. 

Q. Were you informed that the judge in the 
Minnesota case excluded from evidence the evidence 
that there had been what he termed a death benefit, 
that is, that there was some savings that accrued 
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as a result of the fact that smokers died earlier? 

A. Different judges make different rulings. 
I don’t know what they made in each state. 


You don't know what Minnesota ruled on 


that? 



anyth 


that: 


And to your knowledge did that have 
;o do with the fact you did not testify, 


Imjfad made that ruling? 

That never came up as an issue. 



Now, you understand that what's involved 

mam. pggfa g i 

thism case is not a state government. Correct? 

|«ro 

ft.1 That’s correct. 

You understand that union health and 
welf ajpg^jtunds do not have the right to impose 
excis|nifxes on any cigarettes sold in the state of 


Ohio. 



rrect ? 


That's correct. 


Q. You understand that there is no pension 
savings in paying pensions by the trust funds 
because they don't pay pensions. You understand 


that? 


A. 1 don't know how the pensions operate. 
Q. But you understand that this is not a 
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W. Kip Viscuii, Ph.D. 


pension/ a retirement fund that's bringing this 
lawsuit? You understand it is a health and welfare 
fund. Correct? By reading the caption and reading 
the complaint. 

A. Right. But I don't know if this union 
also ^as a pension that should be legally 
consi^nerd. I'm just not familiar with those 


detai 


bring 


fP P* 

MkltkH 



You understand it's not the union that's 
:he lawsuit? 

•r®er* 

I don't know if it’s the union or the 


ind welfare fund. I didn't make those 


distinetions. 


MR. ATKESON: Counsel/ let me just 


tell 


he is not being offered as an expert on 


damagPMhere. 



MR. WITHEY: I understand that. 


Well/ thank you for informing me of that. Can 
I assume that you are not going to offer any 
testimony about the damage calculations in this 
case or the appropriateness of the method used? Is 


that right? 


MR. ATKESON: What he will say is the 


same thing that he’s said in Minnesota and other 
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14 

OJ 
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place*, that if you aak him froa an economic 
perspective how he should calculate damages, he 
will tell you you should do a longitudinal lifetime 
analysis. Beyond that, we are not asking him to do 
anything. 

BY MR. WITHEY: 

yjji^ Do you understand therefore that the 
trustf"4e|d8 are created by both the employer as 


Do y 



trusffvfids are created by both the employer as 

Imkmi 

well jus Jt* 1 ® employees represented by their union? 


ve that understanding? 

You've just told me. Nobody's — I've 



ver^discuased this with the attorneys on my side. 


there 


All right* Do you understand that if 
any savings for pensions that the pension 


plan [Kas^ because smokers smoke and die earlier. 


that 


^ 16 that is not savings that is captured by the 

^^^17 unioi|Wp®slth and welfare fund in this case? 

*®fl8 I don't know how it works. But I'm 

19 willing to act under that assumption. 

>3:47:26^20 Q. Do-you understand that the only, well, 

*™iTl the vast majority. I'll put it that way, of the 

22 expenditures that are calculated by the damages 

23 model in this case are those that occurred before 

24 the age of 65? 
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A. That laeni reasonable given how 
I calculated the numbers too. 

Q. And in fact begin at the age of 35. In 
other words, they're not seeking any health care 
costs for sudden infant death syndrome or any 


juvenj^'S or childbirth-related illnesses or 
disea^leT^ Did you understand that? 
jCa^LJaII right. 

p™! 

g with that being true, that there's no 
ea imposed,'that there's perhaps a "few 
es above the age 65, less than 10 percent 
WtoA expenditures, and where the pension and 

■pflpppppppcd ft_ * 

r 8 ^ 

retir ement costs or savings are not realized by the 
healthu^hi welfare fund, that in those 
circu|w44iices it would be appropriate for experts 
looking^lft the damage model to look at the cost of 


healt 


circu 

look! 


healt|H|yiL^e that was paid out for smoking- 
attributable expenditures without the three offsets 
that you've testified were necessary in the state's 


case? 

A. Excise taxes are surely out. I don't 
know if nursing home care coverage is covered by 
the union or not. 

Q. Okay. 
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33:49:18 10 


> 3 : 4912^^.5 


* *7 

0 19 

f 19 


>3:49: 32$*g20 


A. And whether pensions count or not would 
probably be a legal issue as to whether you're 
going to toss pensions in or not, which is not 
something 1 can tell you the answer to. 

Q. Okay. So, in other words — Well, have 
you done in any of your work an analysis of the 


u done i 
st 

rWf 

found PPPE$h 


ajpg ifili r 


ack of medical care in the state of Ohio? 
Yes . 

And that's approximately — Well, that's 
in one of — 

MR. ATKESON: Counsel, can 1 clarify 


or ar 


point 
BY MR 



stion? Are you asking to the State of Ohio 
@|j asking — ? 

4 

. MR. WITHBY: Well, that's a good 


'HBY: 

Was it to the State of Ohio or — 


A. To the State of Ohio. 

Q. Not in the state of Ohio? 

A. Correct. 

Q. Okay. And that data is presented in 
your -- Which one is that one in? 

A* The Governmental Composition paper, 
October ’98. 
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Q. Okay. Yeah, I've got that. 

A. That's a draft copy for review only. The 
numbers may change. 

Q. Have the numbers changed since you've 
drafted this thing? 

A- Not since October. 

J 

Who did you write this for? 


j&rl it* 

Eeonoia^j^ 

IhhI 

tryi 


s under review at Journal of Law and 


MR. ATKBSON* It's number 6, counsel. 
MR. WITHBY: Yeah, I've got it here. 


trying to find the page with Ohio in it. 

PN Uni 

Oh, h ere^i t is. Okay. 

BY MRjjjSrBEYl 

The net external cost per pack in Ohio 
for mfi^mal care was 28 cents. Does that sound 

ftr,-, nlr j 

about^^Kit? 


A. Sounds more like 2.8 cents, sounds more 
like what it should be. I'll be happy to look at 


the table. 

Q. Oh, yeah, 2.8, you're right. Did you 
quantify then how many cigarettes were sold in the 
state of Ohio that would fall within that? 

A. The Tobacco Institute has that data. But 
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asking 

22M0 

T i i 

at the 


W. Kip Viscusi, Ph.D. 

it’s easy enough "to look up. But; it's not in the 
article. 

Q. Would you agree that of the three, 
between the nursing hone or nursing care costs and 
the pension costs -- I shouldn't say savings, 
right? -- that the retireaent is probably the 
figur||$n^iat' s most effective nationwide, that 
contrUEmtles the most to savings? 

You mean in terms of the state costs? 

Yes. 

I would have to take a look. I think the 


Okay. But I meant as between health care 
pension costs, the pension costs would be 
: between the two of them, generally? 

I haven't looked, you know. But it's all 
ible. 

I mean, it seems to be. That’s why Z was 




to state, huh? 

A. Apparently 


Q. 


Now, is that on a yearly basis, those 
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Qj* 

pwp 
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Qjjf 
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medical costs? 

A. Yes. That would be costs per pack you 
buy now f present value of the cost per pack. 

Q. Have you determined, made any effort in 
any of your work to determine what percentage of 
total^expenditures of any particular health care 


payorpR^ smoking-attributable fraction of that 


would 


doing 



No, because that varies over time and 
hat way will not give you the appropriate 


calculalkilon after the smoker is dead. So you have 

es 

mm tam into account the different time frame and 


the lBnqtjh of time they're incurring costa as well 


as whel 


it's now or next year. Because 


di8cojpn±,i n 9 matters 




disc 


Correct? 


For future medical costs you'd have to 
the present value using some multiplier 


Right. And also correct for the duration 


in which these costs are incurred at different 
rates. 


Q. Now, you are not familiar as I understand 
it with the whole concept of how to calculate 
smoking-attributable fractions. Correct? 
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03:54: 
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OT 
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“ 

O 18 

*a» 


D3:54 : 4 


A. If you're asking for am I familiar with 
the kind of thing Harris has done in terms of 
relative risk ratios and the fractions of costs 
attributable to smoking? 

Q. Well, I'm asking you, do you know what 
the term smoking-attributable fraction means? 


attri 


about:. 



The fraction of the health care costs 
>le to smoking at any point in time* 


Then I don't know what you're talking 


I8te : All right. You were asked this in 

msM, LggLgi 

Minnesota and I think the question was the 
population-attributable risk or attributable risk 
f ormu S af ntinH in the Surgeon General's report is 
sometl^B^ that is outside your field. Fair enough? 

Well, I do relative risk ratios and teach 
thosethings, but the other things, no. 

0. In other words, if I asked you what’s the 
population-attributable formula set forth in the 
1989 Surgeon General's report, you probably 
wouldn't be able to tell me. Correct? 

A. Right. 

Q. And, I mean, that's a question for 
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W. Kip viscusi, Ph.D. 


epidemiologists, not economists generally. 


Correct ? 


Well, it's not something I could do. 


Q. And I take it, then, you've made no 
effort to determine what is the population’* 
attributable risk for the trust funds in this case? 
J^^No. 

You have made no attempt to determine 


what 


healt 


Correct 


noking-attrlbutable fraction of the 
a of mortality in this population is. 


PP A^ No. Yes, I've made no attempt. 

Q. 1 But you have, however, calculated at 

least t3gp». price per pack per year of cigarette 


smoki 

medic 


ag^aa an 

hmmsdL 


s an external or externalized cost for 



Correct? 


HR. ATXBSON: Objection, counsel. 


misstates his testimony. He didn't say it was per 
year. It's the present value, a one-time shot per 
pack, not annual. 

BY MR. WITBBYx 

Q. It wasn't per year then; I misunderstood? 
A. No, the discounted value per pack. 

Q. You believe, do you not, that smoking 
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causes people to incur diseases such as lung 


cancer, heart disease and pulmonary dii 


Correct? 


human 


Is, th 


A. Mo, because these are not 
nonprobabilistic statements having to do with 
causes I believe that smoking increases the 
proba^STrty of certain ailments. 

But you cannot agree or concede that 
amokira as jictuallv causes those diseases in given 
humann^rnga and in populations, then, I take it. 

a th atl co rrect 7 

, ® nce again, saying smoking causes the 
disea^^^lsome people can interpret that as it 
incra ap^ the probability of getting it from zero 
to 1, |»hu£ I don't think there's any evidence that 
that' S^IPffe case. 

Is there evidence that the Surgeon 
General has cited that leads the Surgeon General 
and the consensus of the medical community in this 
country that smoking causes lung cancer, heart 
disease and pulmonary disease? 

A. They can say whatever they want. But all 
I'm saying is on the question of the terminology 
I'm using, which I believe reflects the legitimate 
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3:57:26 10 


3 : 57 : 36- 




3:57:52 


meaning of -these words, that to say that cigarettes 
increase the probability of getting these ailments 
is a much more accurate reflection of the truth 
than to say it causes it, which would lead some 
people to think that the risk increases from zero 


to 1. 




to BB 


based 

liter 


So for the Surgeon General in his reports 
medical community has now established 
the criteria of the epidemiology 
that smoking causes lung disease would 


misleaafpfeople to believe it always causes lung 

l&infc ea ses? Is that your testimony? 

mmi 

Mo. I think that that's an extremely 
imprecise. statement for any Surgeon General to 


make, p^ec huae all it means presumably is 
someb|g$g^^ias found a statistically signi 


that 


posit 


as found a statistically significant 
ffect between smoking and lung cancer 


where'the increased probability could be anywhere 
from something that's very negligible, under 
1 percent increase, to a hundred percent for sure. 
So that to say that there is some effect, undefined 
causal effect, has implications that go all across 
the map in terms of their significance. 

Q. Your not being trained in epidemiology. 
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I'd understand why you nay have trouble with this 
question. But have you applied -- You understand 
that the epidemiologists and the medical profession 
have developed a set of criteria for inferring a 
causal relationship between any exposure to a 


part 


icular 

I 


substance and disease? 
am familiar with risk communication and 


how p fetyp| e process risk information, how you should 
Btate^ -J Excuse me. Let me finish the answer 


bef o 


u stop me. 

Ju81 so you answer — 

No, let me finish the answer. So that 


how yfou Express things should be expressed 


correci 


from. 




know 


irrespective of what discipline you come 
it is the risk communication and accurate 
of the extent of our statistical 
that's at issue. 

So you would disagree with the Surgeon 


General's warnings that says smoking causes lung 
cancer then. Correct? 

A. I say it is imprecise and doesn't mean 
anything other than there's a statistically 
significant effect that could be anywhere from zero 
to 1, so it's very misleading. It tells us 


JONES FRITZ & SHEEHAN 


http://legacy.library.ucsf.ed8didfoffijr0ffp§0/j«$w.industrydocuments.ucsf.edu/docs/zljl0001 


51956 8585 



W. Kip VIbcubI, Ph.D 


J3:59:08 


virtually nothing 


03:59: 




13:59:28 10 


p0 2 

3 

qj* 

>3: 59:4 ^^ 15 


X 18 

o 

U 9 


)3 : 59 : 5 


Q. So how would you frame the Surgeon 

General's warning on smoking? 

A. It is something that I would want to 
test. I would not give warnings with respect to 
particular ailments. I would rate the overall 


morta 


quant 

produ 


risk of cigarette smoking on a 
Lve scale so that people could make cross- 
omparisons. 

So go ahead. Tell me what it would say. 


K I haven't designed it. But I usually 
ptiNKp' t j&esign warning labels off the cuff in 


depos jxt iq n . But what you would want to convey is 
the ove||p.ll riskiness in terms of the lifetime 
morta OTty risk. Then you'd want to pretest that on 


conn 


Give 


to see how they process the information, 
they've processed it, did they end up in 


the true ballpark of the actual risk? So you'd 
have to actually test this in the field before 
you'd turn people loose with this. 

Q. And of course the tobacco industry could 
have tested people in the field to see how they 
would react to given warnings if they had decided 
to voluntarily impose it upon themselves. Correct? 
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A. I think this is something the government 
should do since the government has to establish the 
risk ratings. If the tobacco industry goes out 
there and says Lark cigarettes are comparatively 
safe, I don't think this is something that they're 
going, to be permitted to do. They were not 
permil^Rili to say that the Premier cigarette was a 
compa fTaftrlf vely safe cigarette because that would be 


a hea ^h Jclaim. This is not something the 
cigarPPPa industry can do legally. 

K Are you exercising -- I mean, are you 
itaiSBti||&Lng then as a legal expert on the impact of 
the f edera l cigarette labeling act? Your testimony 
is th afe^ hev couldn't say these things that you're 
savin O^ ev couldn’t say? 

hwy I'm just saying that as a regulatory 


econo 



I know that there are regulatory 


restrictions on making health-related claims for 
cigarettes. And to say that one cigarette is safer 
than another cigarette or poses comparatively low 
health risks is a health-related claim that there 
would be regulatory restrictions about. 

Q. Meaning they have to establish that it's 
true. Correct? 
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A. It 1 m also something that the government 
would want to approve before they could make a 
health claim. 

Q. Okay. But are there similar prohibitions 
against the tobacco industry calling a press 
conf eifejice and announcing to the world that their 


cientraTats have determined that, to quote — who 


shoul 


Myers 


quote this time? How about Liggett 6 
i 1961 — "There are biologically active 


mater ials] present in cigarette smoke. These are 

S ce feaJkaji sinq. cancer-promoting, poisonous, 

mu g, pleasurable, and flavorful." There is 

some ^AWft hat prevented them from doing that. Is 
that testimony? 

e lf people are to have the freedom to 
nformation, it should be completely 
with respect to favorable information as 


that 


disci 


symme 


well as unfavorable information about their 
product. People already overestimate the risk of 
cigarette-smoking, so that anything that an 
industry would disclose would push people further 
away from the truth. 

Q. well, but this was in 1961. 

I 

A. They may have overestimated the risk back 
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then; I don't know. 

Q. You’re speculating, right? 

A. I said they may. 

Q. You don’t know, though? 

A. I don’t know. 

fL. Getting back to -- But you understood, 
did yffu not, that there was nothing in the 



8 regulj 

9 manufi 


is that prohibited any product 

rer, cigarette product manufacturer, from 


<4:03: 00l 10 going^tojthe government, submitting to the PDA any 


0C bJL° 

A 

GJ 4 


>4:03:1 


^^^idie^^^findings that they had about the relative 
fet# s iof their product and asking that the FDA 
“PPro jfea^ hat product for sale under whatever label 
or wh^jpirer statement that was made about it? 

I think their experience has been pretty 


unfa 


I think 
vPjHgWDle. The 


y compiled and released a book of 


P0 7 

cy 8 

|- ri1 j l 9 


>4 : 0 3 : 3 


8cienSjfjc studies on the Premier cigarette and the 
government never did anything constructive with 
respect to that other than try and drive it from 
the market. So I’ve never seen the government take 
a cooperative role in terms of sound risk 
communication with respect to the cigarette 
industry input. 

Q. It was the government that drove Premier 
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from the market. Ia that your testimony? 

A. No. I said that they attempted to drive 
it from the market. The Surgeon General opposed 
it; there was substantial press against it. So 
that rather than encouraging Premier and other 
innovative cigarettes developed by the cigarette 


indus 


anyth 

going 


fttive cigar 
they a 
purl I thin 


ctually discouraged them. 


I think the question was, there wasn't 
legally that prevented the company from 
the FDA with their studies, with their 


cli ni p^li trials to show that their product was 

5™™i 

^PUfer^fehan others. Correct? 

P*N Ehi 

A. ; You can always go to the government* 
There you go. 

The government will always talk to you. 
fgfSMm That's the question I asked you. Thank 



So in the context of this case and 
the trust fund smoking expenditures in this case, 
can you think of any savings that the trust fund 
made because of smoking? 

MR. ATKESON: Objection. He's not 
being offered as an expert on that. 

BY MR. WITHEY* 
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Q. Let me just explain, in the context in 
which they didn't have the power to impose excise 
taxes, in which a small percentage of their 
expenditures were for people over 65, and where 
they had no savings from pension costs. 

L HR. ATKESON: I'll add the objection 

it c(|R8 for speculation. 


6 S 


THEY: 


You can answer it. 


IW I haven't reviewed any of the damage 

e 

I’m not familiar with even what should be 
^ n this lawsuit. I do know that there are 

net cfoBtl savings in all the contexts I’ve analyzed. 


but I^t» a n't analyzed this context. 

r,, So going back, then, if you believe 
hypo^m^.cally that the medical cost of smokers 


^ i Si i i_ 


was *^get * s just throw out a number — 25 cents 
a pack for the relevant smokers in this population 
but there was no savings from any of the factors 
that you've looked at as it relates to the state, 
and if you believe that there was therefore some 


finding of liability and causation in the case, 
then it would in your judgment be appropriate to 
impose that cost, that medical cost, upon the 
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\ Is 
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industry assuming liability and causation? 

A. Sounds like a legal judgment to n« 
Q. And you’re not going to make legal 
judgments here. Correct? 

A- That's correct. 


That’s up to the jury then. Correct? 
And judge. It's not me. 

That question is nothing that you would 
•pinion on then. Fair enough? 


Ier ^Lni^b pinion o 

EC 

Jrlr** ■; I’m just 


offering opinions on how you 


shoulpfthlink about costa. 


Mow, are you aware of other studies that 


have jpalqulated the medical costs of smoking? 


ft-. And you are familiar with Manning's work? 

it's the building block for my study. 

And Manning's estimated external cost per 
pack of cigarettes was somewhat lower than yours. 

Is that correct? 

A. Yes, it was. 

Q. And what accounts for that? 

A. Medical cost changed and hospital 
utilization rates changed, all these different 
things. 
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Q. But it wasn't any disagreement about the 
methodology of counting, it was more some changes. 
Correct? 

A. That is correct. 

Q. Mow, when you use the word "externalized" 
in your work, and I think you've used it here or 
maybeyp^e asked you a question about it, is it 

isuine that one way of using that term is 
ill, the tobacco industry had at least 
.y contingent liability, if you will, for 
of smokers' medical expenses if in fact 
:rike that. 

Are you aware of any efforts 
underta ke n by~*the tobacco industry to exact or 
bring^B^ut countermeasures or attack those who 
were lym^ing that the social costs of smoking, 
inclupilii medical costs, should be imposed upon the 
tobacloinduatry and/or smokers? 

A. I'm not aware of any such measures. 

Q. Is it fair to state that had either the 
government or the anti-tobacco, anti-smoking 
movement been able to impose the costs of medical 
care upon the tobacco industry, that they would 
have a direct financial incentive for finding a 
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safer cigarette? 

A. Well, so far all my calculations have 

indicated that the net social costs are not 

positive; and in terms of how you would want to tax 

them optimally from the standpoint of social 
efficiency would be to reflect the net social cost, 
not tins particular cost to a union health care fund 
but t fejfei^ ryone. And if you include the cost to 
eVery ^^ which is to the entire United States 
econo|yy^pn balance cigarettes save society money. 
th|ggj^§jjiicient thing would be to subsidize them, 
t ^ ^^t them. 

Let me ask you some questions about your 
work p^^)A jurisdiction and on safer cigarettes. 

As I Itwa^r stand some of your articles in the 
literature, you actually support constructive 
clgar ajj te regulation through the FDA. Correct? 

A. 1 support FDA rating of the comparative 
riskiness of cigarettes. 

Q. Would that require the FDA, if you know, 
to assume jurisdiction over cigarettes? 

MR. ATKESON: Calls for legal 

conclusion. 

A. I have no idea. 
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Well, if it did, you’d still be in favor 


of it. Correct? 



A. Yes. 


04:11: 






04 : 11:30 10 





>4 : 11 : 4 % 15 

pm# 

hCj 

iSsTie 

O 

S } 9 

w$gm 

4 : 11 : 52^20 


Q. Have you reviewed — Strike that. You 
were involved in a limited aspect but some aspect 
of the Premier cigarette that was proposed to be 


mark< 


W 


*by RJR. Correct? 

! After it was on the market. 


or 1 


^docui 


And it was an issue related to any labels 
ng. Correct? 

That's correct. 

And at the time were you provided any 
related to the test marketing that RJR 


had do^on the Premier cigarette? 


SZj 

r .\ 


Were you provided any documents at all 


from 


A. No. 


Q. Well, how were you supposed to help with 
the label if you weren’t given that information? 
Tell me what you were asked to do. 

A. Well, I came there and I reviewed the 
warning label that they had. There was discussion 
of the experience in the field where some of the 
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carbon tip* fall off and could potentially start a 
fire, so there was a desire to incorporate in the 
warning some information regarding that hazard. 

Q. Now, would you agree, though, that 
promoting safer cigarettes is a socially beneficial 
thinggto do from the standpoint of human disease as 
well sk perception? 

HR. ATKBSON: I’m sorry, counsel. Is 



it promoting what? 

gr 

MR. WITHEY: Safer cigarettes. 


pSUr 



MR. ATKBSON: I'm sorry; safer 


From my standpoint I want cigarette 
anokers^o have a diverse range of safety choices 
to ma^u„J It can include risky cigarettes and safer 
cigar|^S^s so they can pick the risk level that's 

L - j 

most ^flPRspriate for their own preferences. 

I would judge social efficiency from the standpoint 
of what maximized individual consumer welfare based 
on the true probabilities, taking into account any 
externalities. But that's different than 
minimizing social health costs. 

Q. I'm just talking right now about, you 
would understand that safer cigarettes, however. 
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whether it was FDA-encouraged or imposed or whether 
the Industry created these cigarettes, would serve 
the socially beneficial purpose of reducing 
disease. Correct? Assuming that’s what safer 
means, that they don't cause as much disease as 
other, cigarettes . 


inte 


safer 


prop 


Well, in terms of the externality it's 
ng that for low-tar cigarettes, which are 
least I assume that the risk was 
nal to the tar levels, the social costs 


are actfuaj lly higher than with the high-tar 
Migar|^te8. So what you mean by social cost is 


oftenTToijetimes surprising. 


cost. 
will 


il In 


Actually, I didn’t use the word social 
said are socially beneficial because it 
fewer people and give fewer people 
. That is a social benefit, is it not? 


A. That is one aspect. But there are other 




components to social effects, so that when you do 
social effects you couldn't be myopic and just pick 
out one component, that's all. 

Q. I suppose death and illness may be myopic 
in your worldview, but at least that is an 
important social benefit of encouraging safer 
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W. Kip Viscusi, Ph.D 


cigarettes? And I think you mention it in your 
article. Fair enough? 

A. I agree it's part of the picture, yes. 

Q. I mean, economists don't always look at 

dollars and cents, they also make judgments about 


socially utilitarian; and certainly 420,000 


what 


peoplpr dying of smoking-related diseases must be of 
some ^^ern to economists no matter what the 
finan#l||ii§ implications. Fair enough? 

pTITj I'm not sure what you mean by concern, 

.buJ b i t^JsW aomethinq you would want to take into 

53 5T7 

ffiire ou |re| i, n evaluating the problem. 

fm^f 

S And there is such a doctrine called, what 
led, altruistic value? Are you familiar 


with 


8 ? 

fJrtTfJHTtk r 

L—^ 

irf™®'' I've 


done some work on that. 


What is altruistic value? 


A. Where I may care about your well-being. 

Q. Do you think people in this country 
generally care about the well-being of 420,000 
people who die every year from smoking? Is there 
an altruistic value to having those people not 


dead? 


Some of the altruistic value, like within 
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families, would presumably be internalized by the 
smoker so that's already taken into account. 

I think there may be some altruistic value. 
There's certainly more altruistic value with 
respect to people who are killed involuntarily as 
opposfad to people who voluntarily choose a risky 


consumption activity. 


value 




I've 


smoke 



Have you placed a dollar value on the 
mokers of smoking? 

No. But we know that it's worth at least 
what they pay for the pack of 
i. So I've done it to that extent and 
id a value on being able to continue to 
id on cigarette demand curves., * 

How much is that? 


I don't know. You'd have to look that up 
in my ^^^ icle. 

Q. It's probably billions. Correct? 

A. It is billions. 

Q. I think you've testified that the private 
loss to smokers not being able to smoke in non¬ 
smoking areas is computed at $11 billion a year. 

Is that correct? 

A. I'm not sure if that's testimony. That's 
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A. 

Q. 


W. Kip viBcuai, Ph.D. 

probably out of my article in Regulation magazine. 
Q. Do you believe that's true? 

If that's my number, I believe my number. 
That's per year, though? That number was 
per year, right? 

At that time, yes. 

1 

Now, getting back to safer cigarettes, 
you m ■ uauj he statement in your article, the Duke 
Law Joas rn all article, and that was published, was it 
not ? 

a Just came out. 

- 

Right. Z think the one I have may be 
. But it was pub1ished? 

Yes. 



your 



It'» called Constructive Cigarette 
Reguli^ilim. Is that right? 

« That's right. 

Q. On page 131 of the document I've got you 
make the following statement, and I have some 
questions on it: "The most essential change that 
I am proposing in FDA policy is to undertake a 
constructive role in fostering technological 
innovations to promote cigarette safety." Is that 
your position? 
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A. Yes. 

Q. And is it your contention that the 
government has to make the tobacco industry build 
safer cigarettes and that the tobacco industry 
itself hasn't been able to do it, has been 
prevented to do it by government? 


inted to do 

f V * 

It is 


my contention that the government 


has t 
innov 


an antagonistic attitude toward all such 


fPS™** Including safer cigarettes? 

. r n Ye®* 

a 

And by the government you mean not only 
the F feAbja t the Surgeon General? 

A« t^Ba. That's correct. 

9-.—. And all the people working for the 
SurgepgH^eneral? 

I don't know what every person working 


for the Surgeon General thinks. But I do know what 
shows up in the Surgeon General's reports and what 
shows up in the media. 

Q. Now, have you undertaken an effort to 
review any company documents as related to the 
development of safer cigarettes? 

A. Just the RJR compendium of studies. 
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Q. Well, for initancs — Are you making the 
statement about the industry then, are you limiting 
it to RJR, or do you include Philip Morris and 
Lorillard and Brown & Williamson as industries or 
companies that have been met with obstacles by the 


goverife^ent 7 


de-ni 


box. 


Yes, Philip Morris has developed a 
ted cigarette; they developed the smoking 
te innovations have also been met with 


4:19:20 1 10 ridicule and opposition by government officials. 



Have they met with opposition within the 



tself 7 


I don't know. 


Have you tried to find out? 


P No . 
Are 


Are you interested in knowing whether the 
indus try i tself for its own internal reasons 
squelched the development of safer cigarettes? 

A. X don’t think that internal reasons are 
independent of market demand. So if there had been 
a huge demand for the product and they could have 
made lots of money off of it, I think that would be 
an internal reason. That would become an internal 
reason. So X’m not sure you can distinguish 
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internal versus external reasons. 

Q. Do you know o£ a reason that the tobacco 
industry had, financial reasons, for not developing 
and marketing this quote-unquote safer cigarette? 


that 


indus 

cigar 


cigar 



I take it you haven't read any documents 
ribe the sentiment that if the tobacco 


and particular companies develop a safer 
, that it would implicate their unsafe 
that they had been manufacturing and 


earli 


indiv 




Have you considered the possibility at an 
bint in time the industry itself and 


sub je ptf tft iem to product liability suits? Have you 
pj^^2 ^^asidMured that possibility? 

3 fT. ; Well, they did develop a safer cigarette 

^y^4 and t he^ weren' t sued because they had the Premier 
4:20:32q>^.5 jp. _ Have you considered the possibility at a 

jjgj6 earli^MVolnt in time the industry itself and 
1 7 indivffiirills within the companies felt that to 
S develop a safer cigarette would implicate their 
Ji9 unsafe cigarette and subject them to product 

jPSSHei&ij 

4 :20:46^^0 liability lawsuits by smokers who claimed, "Well, 

21 you sold an unsafe cigarette to us"? 

22 A. I'm not familiar with that. 

23 Q. Are you interested in knowing what that 

24 history is in order to make the judgment that it 


Is within the companies felt that to 


develop a safer cigarette would implicate their 
unsafe cigarette and subject them to product 
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was the government who obstructed this as opposed 
to the industry itself? 

HR. ATKBSONx Objection, 
mischaracterizes testimony. 

BY MR. WITHEY; 

Q. I'm just asking if you're interested in 


fc. r '" 3“ 

iindi^^wit that 

M R 


history . 


to in 


MR. ATKESON: It's what you referred 

second half of the question I'm objecting 



S LA .J MR. WITHEYl Okay. 

From a research standpoint or because of 

mssm 

what ^^^ going to testify about in this case? 

From any standpoint. From a research 


standpoint, to be sure. 


P t, to be sure 
I’m always i 


saf er=cfxdarettes. 


interested in learning about 


Q. Are you interested in knowing that 
history for the purposes of testifying? 

A. I don't think that's why -- That's not 
one of the subjects on which I'm testifying. 

Q. So you're not going to offer any 
testimony in this case that the FDA or the 
government obstructed the efforts of the tobacco 
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industry to develop a safer cigarette. Is that 
correct? 

A. I didn't say that. But I'm not going to 
offer any opinions as to what the company was 
thinking in 1950 or 1960. I don't know what they 
were thinking. 


Dr. V 


weren 


would 1 

| 

hande 



S 

wit 



1 Well, I guess to make the judgment, 
si, that the reason safer cigarettes 

| 

ieveloped related to government actions, 
jyou also want to, at least to be even- 
jry to look at, well, were there elements 


hipwthe industry that also suppressed or 


squelcherf the development of safer cigarettes, if 
it wa8gg|gFue? 

For the time period I'm looking at they 
did dpHop them and they were squelched by the 
gover ^^ t. 

Q. What time period are you referring to? 

A. The Premier cigarette, the de-nicotined 

cigarette from Philip Morris. 

Q. The question was what time period. 

A. 1980s and thereafter. 

Q. Okay. For that time period are you 
interested in knowing what the industry’s conduct 
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>4:23:3: 


was toward safer cigarettes in the 1980s as to 
whether they wanted to develop or didn’t want to 
develop safer cigarettes? 

A. I'm not sure it's that relevant to what 
I'm testifying about. I have a general 
intellectual interest in the topic. 




the r 


becaui 



Hell, again, if you were to testify that 
safer cigarettes weren’t developed was 
government policy or obstruction of it. 


>4:23:06^10 would h” y T^ you also want to know during that relevant 

J^jpe jfe& f^ypd. well, what did the industry want to do 

2 ^ u t • w hat conduct did they engage in, what 

3 attit |y||^ did they have? Isn’t that a way of just 
01 4 j| kind gypil&eing even-handed so you don't just try to 

. 4.23 = 3^5 


att it 


kind 


gove 


tribste the suppressi 
verlHit 7 


on of this innovation to the 


Ho. I'm not testifying or my opinion is 


not that the government opposition stopped them 
from developing it. What I'm saying is that once 
it was developed the government opposed it, which 
contributed to the failure of these things to take 
hold in the market. 

Q. What's the evidence that the government 
conduct or attitude contributed for it failing to 
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that? 

••**»**'' 

A. Well, we have the various statements by 
the Surgeon General attacking these products. By 
failing to embrace them as being a safer cigarette 
and by. saying "We don't like these products, you 
shouljPquIt smoking altogether,” they essentially 
blurr ople's ability to make any distinctions 

relative riskiness which the cigarette 


iople'8 ability to make any distinctions 


regar 


compapX®1P on their own could not convey to 


Gener 





-What study or what report of the Surgeon 
Lde the statement about Premier? 

I don't recall the years but I think 


conve 


I citje—&<t in my book. 

Were the Premier's prices higher than the 
conve hmc nal cigarette? 

A. No, they were priced the same. 

Q. Actually, they were 15 to 20 percent 
higher. Isn't that correct? 

A. I thought they were priced the same, so 
I don't know that they were actually higher. 

Q. Bow long via the trial that RJR gave 

Premier? 


JONES FRITZ fc SHEEBAN 


http://legacy.library.ucsf.ed iStod/cqrOi^d^/fs^w.industrydocurrients.ucsf.edu/docs/zljl0001 


51956 8607 


315 


W. Kip Viscusi, Ph.D 


)4 : 24 : 46 1 

2 

u: 

04:24 

y 

jpiiiiil| 7 


p4 


‘4:25:10 10 


S^r* 

P0 2 



4 : 25 : 22 ^ 15 



A» I don't recall. 

Q. Did you review any internal corporate 
documents to explain how long they marketed the 
cigarettes or why they marketed for the length of 
time they did? 



of th 


drawback 


than 


aware 



You've written, I think, that the taste 
tmier was I think you used the term a 


It depends on, the menthol tasted better 
egular Premier. 

Have you reviewed any of the or are you 
tny of the reactions they got from the 


test m ^tekLo ters of the Premier cigarette from 
custo mers *that were smoking it? 

4»§^#I've discussed those with RJR officials. 


I • ve 


tested Premier cigarettes out on various 


frlendsox mine, including smokers, gotten their 
reactions * 


4 : 25:34 0 


Q. And what did the test marketers disclose 

was the reaction to the cigarettes, some of the 
reactions ? 

A. You know, there's some surprise that you 
had to light it with a lighter. You know, it 
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W. Kip ViscuBi, Ph.D. 

didn't draw exactly like a conventional cigarette 
did. It didn't taste exactly the save. 

Q. In fact, didn't the marketers -- Maybe 
you haven't reviewed these documents, but Reynolds 
test marketers said that Premier smelled like 
burning garbage and tasted like shit. Are you 
famil||Pl^vith that description? 

t.. ^ ■*%**-■ 

F*rJ I heard like one or two anecdotes like 
that, JteuM I'm not sure these characterize 
every^^' s reaction. 

MR. WITHEY: Let's go off the record. 
THE VIDEOGRAPBER: This ends tape 

numbe in the deposition of W. Kip Viscusi. 

Going ofei the record" The time is’4:26T 

tPause) 

THE VIOEOGRAPHERx This begins tape 
numbefflWin the deposition of W. Kip Viscusi. 

Going r on \he record. The time is 4:30. 

BY MR. WITHEY: 

Q. Sir, have you attempted to look at any of 
the publicly available materials on the results of 
RJR's marketing of their Premier cigarette? 

A* I read them at the time and I've read 
since then some of the Surgeon General's reports 
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-4:31:16 


and so on, 



n 4 : 31 : 





4:31:42, 10 





M ! 


4:32:1 


Have you read the book Barbarians At The 


Gate, The Fall Of RJR Nabisco? 

A. No, but 1 saw the movie. 


Do you understand that various news 


out le 


Carol 


that 


f amil 


including — I think you’re from No 
JPna — the Greensboro News & Record re 
ybJrJpremier tasted like singed hair? 


North 


ported 




in, T 


"Cons 



‘rentier tasted like singed hair? Are you 
rith that? 

No. I know there were some complaints 
taste. 

Some complaints. Bow about the report 
Petersburg Times did a study saying 
gives smokeless cigarette unfavorable 


4: 31:58 f ^ 5 reviei«T%quote, 'It tastes like burning plastic’. 


Were 



familiar with that? 

No. But I'm not sure whether that was 


the regular or the menthol. 

Q. Are you familiar with the AP story in 
September of 1988 that smokeless cigarettes get 
varied marks in informal taste tests, stating that 
Premier smelled like a tennis shoe burning? Are 
you familiar with that report? 

A. No, but I have smelled the Premier 
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34:32:26 1 burning and none of these statements brings to mind 


U’. 


04:32: 


QS 


14:32:46 10 

pXSll.2 

nCZS 

S 4 

♦ 4 : 3 2:5 5 

ppfr . 6 
7 

nc~s 


>4:33:1 



how I thought it smelled. 

0. Bow about someone who is quoted as saying 
when lit with a match the Premier smelled like a 
fart? Would that be a pretty unbalanced and unfair 
characterization ? 


I don't think it's accurate. 
Do you know who said that? 


Do you know who Ross Johnson is? 

S hipd 

A.I ! Well, wasn’t he head of RJR at that time? 

NM 

§P& Right. Are you familiar with the quote 
that ne|a V e about it smelling like a fart? 


wasn * 


That may be a flamboyant characterization 

i pir | 

but IiLdfljh' t think it’s accurate. 

Premier didn’t have any ash and there 
wasnthing to flick for the smokers. Correct? 
That’8 right. 

. Q. So it's fair to say that the Premier 
really didn't have the look and feel of a 
conventional cigarette, at least in that sense. 
Right? 

A. Well, it did have the look and feel but 
it didn’t have the ash and it didn't have the 
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W. Kip Viscusi, Ph.D. 


taste. But it did have the nicotine. So ho the 
extent that people say that they smoke because they 
want to do something with their hands and they need 
the nicotine, it did both of those things. 

Q. Well, there are other things that you can 
use to get nicotine that has no risk of lung cancer 
or en|^sena or heart disease. Correct? 

Right. But the delivery system matters 
as weM^i terms of how it affects you. 

Are you familiar with, have you done any 
ref eaf cfaj on the development of alternative nicotine 


fHvdu 

suppr 



juris 


and the impact of the industry on 

I 

hg that market? 


Don't you think that rather than FDA 

> 

ion, that a competitive market would 


produ^^^afer cigarettes? 

A. No, because you can't make health claims 
with respect to cigarettes. It's a risky product 
and you can't go out there and make health claims 
independent of having the government certify them. 

Q. Well, you can certainly -- Well, let me 
ask you this: .Are you familiar with ways in which 
other alternative products have replaced products 
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54:34:36 1 that ar« harmful in our society generally? 

2 A. Give me some examples of what you're 

«, 3 talking about. 


04:34: 


r* 



Q. Asbestos. 

A. Yeah, we banned asbestos and have OSHA 
and SPA regulations that mandated the level of 




asbes| 

which 

place 


A 4:34:58 10 


A 

mmmd 3 

HIS 

or 


:iber concentration to very low levels, 
roing to lead other products to take their 


And you agree, do you not, and I'll quote 


your arfEicle if need be, that the history in some 
pecff tin of American ingenuity and innovation has 
itseljF,Sven without government involvement, led to 


safer 


lucts, improved product safety, including' 


4:35:18& 15 in the au tomobile industry, et cetera. Fair 


enoug 


f icf 7 


4 = 35 : 3,20 


Yes, innovation has led to safer 


products, yes. 

Q. Oftentimes, however, that innovation has 
led to the replacement of unsafe products by safer 
products. Correct? 

A. Yes. As we have become richer we’ve 
demanded safer products and companies have 
innovated them that way. 
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H. Kip Viecusi, Ph.D. 

Q. That's a new one on ne. 

Are you familiar with the history of 
Liggett’s efforts to develop a safer cigarette? 

A. No. 

Q. Are you familiar with the testimony of 
any o|^ the former or current lawyers or CEOs in 

am to what occurred when they were about to 
afer cigarette? 

No. 

Would you agree that FDA regulations in 
a* would be what — Well, what would you 

s 

would be FDA regulations in the area of a 


Ligge 

marks 



this 
pMLie 
saferfcTiarette? 




A^ Doesn't matter to me which government 
agenc^jduoes it. 

Okay. 

What I would like to have is comparative 
risk ratings of cigarettes so that consumers could 
distinguish the relative risks of smoking Premier 
versus Harlboros versus Lark, Merit, whatever 
brands. 

Q. What would the difference between Merit 
and let's say Marlboros be in risk? 

A. 1 don't know what the true answer is. 
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34:39:48 1 But they would make a judgment if, for example, 

2 they thought tar levels were a sufficient indicator 
^ ^3 of risk, that could be an input to it. Kay not be 

W ay #4 linear, but they could make whatever judgments they 


04:40: 






04:40:16 10 





) 4 : 4 O : 3 0 * 15 


o s 



S4 

) 4 : 4 0 : 4 0 2So 


thought were appropriate based on the literature. 

Or they could develop some other measure. 

Ipgi^Well, based on what kind of literature 

would |wy p eed to know what the lifetime risks of 

pllllll| 

smoking, P^rits are versus smoking Harlboros are, 

q2 

what fiM of evidence, and how long would that 
evide^cT* K %ake to gather? 

pi$^ There’s a whole lot of cancer potency 

tests can do without tracking things over time. 

Bruce A’tetta has done these things for everything 
from IfiTi s to pears to lettuce, so these kinds of 
thingbe done. 

S By looking at the carcinogens that remain 
it and assessing their potential — 

A. Testing the various substances and their 
carcinogenic potency. 

Q. Wouldn't you want to know how people use 
the cigarette in the market, in other words, what 
different smoking habits they may have with it, in 
order to test it? 
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>4:40:52 



04:41: 


A. The government can presumably run tests 
of that as well. 

Q. And would such people be human research 
subjects in experimentation the government would 
run? There would have to be informed consent. 






Correct? 


gover 


compai ue 


Yes. I would be happy to have the 
: handle that rather than the cigarette 


^4:41:18 10 


pO 


And do you believe that market forces 
play , would play a role in product 

^^lovp^Lon as it relates to safer cigarettes and 
shoul p^pTj ay a role? 

aT^, If nobody wants them, nobody's going to 


4:41:34^^|5 |j produ pe^Jt hem. So by rating the comparative 


mwsmsj - 7 

O 





4:41:4 0 


riski^H^r of cigarettes, then you would know which 
produRnconsumers demanded. 

Q. Have you made any attempt to look at the 
issue of antitrust violations by the industry? 

A. Ho. 

Q. You've published in that field of 
antitrust, have you not? 

A. I have a textbook on regulation in 
antitrust, but I haven't done anything on antitrust 
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W. Kip Viscusi, Ph.D. 

issues for the cigarette industry. And I generally 
do regulation, not antitrust. 

Q. Okay. But — 

MR. ATKESON: I will just note he's 

not designated in that area by us. 

MR. WITHEY: Okay. 

BY MR^JITHEY: 

But you generally understand at least 
from kconomic standpoint as an economist that 



the sSf^Bsesion or cartel to suppress product 

can in fact be an antitrust violation. 

:re< 



That sounds like a legal judgment. 

Hell, have you made that judgment as an 
econofkist, that anticompetitive conduct to suppress 
produfP^nnovation restricts the market in those 
innov ^^ a products? 

A. I've never been involved in such a case. 
I've never done this. 

Q. Are you familiar with the concept? 

A. Yes. 

Q. And are you familiar with industries that 
have in fact combined to suppress product 
innovation? 
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n4:43: 



p—^ 



'4:44:16 10 




nQ 

& 



mm I 7 
Zi a 
W 

jjT^19 important, then that could be another aspect that 
4!44!46 ffl the government could take into account in their 

21 risk rating. It depends a lot upon is this 

22 something that you can tell people to avoid, so is 

23 this like you tell people not to wear rubber gloves 

24 and you can avoid this behavior. Or is this 


W. Kip Viacusi, Ph.D. 


A. No. This isn't what I do. 

Q. And I take it by the same token you've 
made no effort to determine whether the industry, 
the tobacco industry, engaged in a cartel or 
combination or conspiracy or agreement to not 
develop and market safer cigarettes. Correct? 

That • s correct. 


regul 

absol 


Now, if through FDA regulation or 
is there were to be labels indicating the 
elative risk of smoking and I assume 


based reduction in tar levels, would you agree 

pS£$t Afli would be important to assess whether the 

j4nrf 

p e o p1 fegaft king those cigarettes consumed more or 
less tafc -is a result of the habits and choices that 


they 

than 


F-. - 4 


compe 


even if the cigarette itself had less tar 
cigarettes? In other words, look at the 
on effect. 

If there’s evidence that that's 
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34:45:00 1 


04 : 45 


tpmd 



04:45:20 10 

2 

—fL 3 

14:45: 3q» 5 


PH&7 


*4:45:3 


j f. [ 9 

T^T . 


something that's going to be automatic. So it 
depends on the character of the behavior what you 
want to tell them. 

Q. Would you agree there's a number of 
different forms of regulation that government or 
the society can impose? 


regul 


There are lots of different kinds of 


One might be called command and control. 


that H^orderinq or requiring a company to do a 


sped 





act such as you can't sell cigarettes, for 


That's correct. 

Another might be a form of performance- 


based|juuulation. Fair enough? 

That's correct. 

A lot of the automotive industry involves 
performance-based regulation? 

A. A lot of specification standards too. 

Q. Well, but they don't tell the 
manufacturer in a command-and-control way how 
exactly to meet the specifications, they just set 
the specifications that they're required to meet. 
Right? 
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•4 : 45:48 1 



n4:45: 4iiwd 



4:46:06 10 


,*3.2 

- * 


4 : 46 : 1 ^~| 15 

pSsil6 

pg^F 


>4:46: 3 2SIIS&2 0 


A. Hell, the bus standards are tantamount to 
designing the whole bus. 

Q. Hell, that's a good point. But in most 
automobile cases it's not. You have to put the gas 
tanks inside the frame or else they tell them you 
have to have adequate crush space or words to that 


ef f ec 


Erl 


ex po 


Right. 

Now, are you familiar with the concept of 


Incentive-based regulation? 

| I've seen it written about. 

You understand that the civil liability 


syste p is a form of ex post incentive-based 
r egula'^'jgpn. Correct? 


St"”™" 1 

a ft: __ I CD i 

r m “". \ 

And the notion there is that the civil 

hmmmd 

liabiWffry, to the extent to which it imposes 
liability on a particular company to require them 
to reinternalize, if you will, costs of doing 
business, will then act through the market in order 
to promote its own regulation, regulate itself? 

A. If the costs are anticipated ex ante. 

Q. Right. But is it fair to state that the 
tobacco industry from the earliest years, from *53 


liabi 
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on, anticipated the possibility of product 
liability suits directed at its product? 


MR. ATKESON: Objection, calls for 


speculation 


A. To say that they anticipated some 


lawsuits, sure. 


its, su; 

00^% In 


fact, are you aware — I don't know if 


you * v| 
but a 


filin 


thair j^^ kB as contingent liabilities the product 
Hgilabilykty suits that had been brought against them? 


their^ jolj 
2 b i Igity 

fTj 1@SM$ 

^\14 books. 

that . kwmim 

^,.^.^1 7 lawsugEW^ 

• ht®J$S8®iS 

A e 1 4 J 


© 


oked at this from an economic standpoint, 
ou aware that when the SEC required 10-K 
that the tobacco industry would put on 


I'm not aware of what they put on their 


Well, customarily companies have to do 


that . ^^iad ht. list their contingent liability 
lawtiAMon their annual statement or their SEC 


filings? You're familiar with that? 

A. Yes, but I didn't know when they had 
these contingent liabilities. 

Q. You would believe that when they had 
them, if they had lawsuits pending, that they would 
be on their books in that sense. Fair enough? If 
they were required to do it. 
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A* If thay'ra required 'to do it, I assume 
they do whatever they're required to do. 

Q. And so they anticipated by listing them 
as contingent liabilities that they might be 
required to pay for either the medical costs or 
pain and suffering of the particular smoker that 


was banging the lawsuit or entity that was 


bring 


''4 :48 : 00, 10 thoug 


this 


the company makes 
incenfSPii, the i 




he lawsuit. Fair enough? 

Weighted by the probability that they 
ey would lose. 

Well, do you think the SEC filings 


weight it as opposed to just stating that 

i 

nit has been filed? 


When the company — You're asking when 
y makes its decisions in terms of the 


incenflPPrs, the incentives are going to be guided 
by thii probability that they think they would lose, 
and those probabilities have heretofore been very. 


very small 


And now they're extremely large. 


Correct ? 


A. Well, for the state suits. We don't know 
if it's ever going to go beyond the states. 

Q. At any rate, the concern about the 
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W. Kip viscusi, Ph.D. 

potential that such things as the medical costs of 
smokers or their pain and suffering might be 
imposed upon the industry was a financial factor 
guiding their economic judgment in the times in 
which they had been sued* Pair enough? 


Bp§wi 


at th 


Fair 




S3 haST 1 

i ^ ..J ; 


1 don 1 1 know to the extent that it had 
ficant effect. 

Well, that's because you haven't looked 
cuments to indicate what effect it had. 


The documents don’t tell you the effect 


Well, the documents tell you the 


pereai ^sd effect of the product liability suits and 
the roanul acturer 1 s concern about it. Fair enough? 

fllpgg# The documents can tell you what claims 
have SPpIn filed, but they don't tell you the 

* far H Yfltrjfji tt nrr n rff 

probability that they think they're going to lose. 

Q. I'm talking about not only the SBC 
filings but -- Well, actually I thought you said 
that they did have some discussion of the 
probability they might lose. 

A. No, that would be internally. The 
company officials would want to take that into 
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account when they made the decision to alter what 
they're doing. 

Q. Okay. 

Did you understand/ then, that 
lawyers were involved in the issue of smoking and 
health and what was said publicly to the public 


about 


state 


issue 


risk of tobacco smoking? 

I assume to the extent that all public 
i involve regulatory issues or liability 
tat the lawyers would be involved. 

Have you heard of the Committee of 


tnB 4^7 



Q Have you read any documents, internal 

pfiS-H 

legal L dep artment documents that refer to the role 
of la|^nrs in the issue of what was to be published 
publi^^^about the health effects of smoking? 

'A. 1 I don't recall doing so. 

Q. Have you heard of the Jones Day 
memorandum or the fact memorandum or the history of 
their involvement in the tobacco industry? Have 
you heard of those documents coming forward in the 
Minnesota case? 

A. I don't recall any of them. 
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W. Kip Vlscusl, Ph.D. 

Q. Have you read anywhere, in the newspaper 
or on the net, or have you heard from counsel that 
39,000 documents were released by Judge Fitzpatrick' 
as amounting to criminal fraud by the attorneys, 
thus justifying exception to the attorney-client 
privilege in that case? 


docum 


relea «j>d 



deter 


I don’t know why he released the 

but I know that numerous documents were 


Have you asked to review any of those to 
what role the lawyers played in public 


nation of information by the tobacco 



Indus 


lO-sJ No. 


docu 


You’re not interested in what’s in those 
Is that correct? 

I’m interested only in what the public's 


risk perceptions are. 

Q. Not what the tobacco industry decided to 
tell the public versus not tell the public, you're 
not interested in that. Fair enough? 

A. I have seen no reason to get involved in 
that issue. 

Q* Well, if you don't see the documents, you 
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couldn't see that there would be any reason. If 
you looked at the docunents, you might see a 
reason. Fair enough? If you don't know what's in 
the documents, how can you say there is any reason 
to be involved? 

A. For my time periods I'm assessing 


JL. For my time periods I'm assessing 
eopl^^risk perceptions versus the government's 
sses Jnif'hfc of what they think the true risks are, 


asses 


so I 


about 


o reason to delve into industry documents 
;s releases or other matters. 

Well, for the time period that you're 


tifi&Lng, that starts in 1985 and ends in 1998. 


Correct ? 


That's the set of time periods for my 


surve 


WOW | 


have you made any assessment of what 


the biafl¥its of smoking are to society, if any? 

X. We already discussed that in terms of the 
willingness to pay of smokers for cigarettes. 

Q. Anything else? 

A. That's the main benefit to smokers. And 
I've calculated the net external financial cost to 
society as well. 

Q. That is, the external cost to society 
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being smokers die earlier and then they don't incur 
or they do not incur future medical benefits/ 
they're not paid retirement or Social Security/ and 
they don't consume nursing care utilization? 

A. Also medical costs and fires. I include 
all oif these things. 

Right. I thought I mentioned that, but 
you* |ght. 

Now, those are benefits that derive 


MR. ATKESONt You left out excise 




fron iVflerR dying early. Correct? 

s 

ixe&iloo. That's the one you didn't put in there. 
lZZj MR. WITHEY: Okay. 

BY MR .Jfel THEY: 

^Sh 

Other than excise taxes, the ones you 
mentj|ilM were those that are incurred by smokers 
dy inePjialrly, prematurely. Correct? 

A. Well, if you’re going to count the 
medical care consequences, then you'd want to 
calculate what happened. So it's not just dying 
early, it's a different incidence pattern of 
different diseases over time that you would want to 
take into account. Smokers get different things at 
different time periods, not just earlier; different 
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4:53:48 



04:54:0 
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OJ 4 


4 : 54 : 3 4f® 15 


M 9 

!55:04 tt 


things. 

Q. Right. I'm just saying, I'm.just asking 
you: Other than those quote-unquote benefits to 

society which some may quarrel are benefits, but do 
you know of any other benefits to society from 


smoking? 


reduc 


thing 

smoke 


L^pl 


jjtf^Well, I* 

in exter 


ve never claimed any of the 



privat 



are p 


p r i 
Irnm^of s 


| in external cost was a benefit. The only 
ever called a benefit was the benefit 
emselves derive. Everything else is just 
consequences of proper accounting for 
implications of cigarettes. 

j 

| So the benefits that smokers derive is a 
enefit, not a public one. Correct? 

Private as well as social because people 


ociety as well. 


What percentage of the $11 billion. 


assuming that my statement is accurate, of smokers 
not being able to smoke in public places is a 
private benefit versus a public benefit? 

A. It's both. All of that is private plus 
public. So if I derive a private benefit of a 
dollar, that's also a social benefit as well. That 
counts. 
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Q. Hell, don't, economists, though, try to 
separate out what ia a private benefit from what is 
a social benefit and if something is only a private 
benefit, describe it as such, and something that 
has both components, describe it as such? 


could 


There 
and s< 


Both components would be social; there 
ixternalities which are only social. 
private benefits that are both private 


pp^| j may have asked you this; if so, 

I apo j.ogir e, but I don't remember the answer. 
psp|ld ^3§he let’s call it reinternalization of the 


medicaTcosts of smoking onto the tobacco industry 


or -- 


kt's put it a different way. Would the 


inter nali zation of the medical costs of smoking 
from b&M^%hird-party payors or the government back 
to thlRjcllbacco industry create a financial 
incentive 5 for the industry to produce safer 


products? 


MR. ATKBSON: Asked and answered. 


You did ask it. It's all right, he'll answer it. 

MR. WITBEY: You might be right, but 
I prefaced it by saying.... 

MR. ATKESON: I understand that. 
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A. The proper tax from the social standpoint 
is all the social costs. You can't pick and choose 
a cost to the union as opposed to costs to the 
State of Ohio as opposed to costs to the federal 
government. You want all the social costs. And 
these aiet social costs do not involve a loss to 


socle 


Does the imposition of social costs, as 


you Ml , on the tobacco industry of necessity 


invol 


em passing that cost on to the consumers 


through}higher prices? 


All costs that are marginal costs will 


affect tha supply curve for cigarettes and the 


C O 81S 


pi be shared between consumers and the 


produ 


ffiPHF is there a percentage in 


the tobacco 


indus 


ase as it relates to excise taxes that is 


shared by them, the tobacco industry, versus 
smokers? 

A. I don't know the percent, but it is a 
very high percentage borne by consumers. 


way? 


Q. And by high, can you quantify that in any 


A. I wouldn't want to guess, but very high. 
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fwd? 


Q 

w 9 
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Well over half. 

MR. WITHEY: Why don’t we break. I’m 
at a breaking point. Let me juet review my notes. 

We do have a right to take this 
witness's deposition for another half a day. 

Whether we choose to exercise that right I'll let 


you k 
three 
them 

that 

smmre 

P"! 




But for the record, I want to get the 
s he’s available in January so we can link 
ith Dr. Harris. 

MR. ATXESON: To the extent he gets 
il to me tomorrow morning I will call in 




,d give those to you 


MR. WITHEY: All right. Hold on a 


sacond^VLet me just see if there's anything else. 


BY M 


(Pause) 


THEY : 


Let me ask you, would you agree that to 


the extent to which the industry perceived that 
there was a risk, a health risk from smoking, that 
they had a financial incentive not to disclose that 
health risk to the public because of fear of 
litigation? 

A. I don’t -- 

MR. ATKESON: Objection, calls for 
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speculation. 

A. I don't know how that plays out. 

Q. Would you agree that the tobacco 
industry, to the extent to which it disagreed with 
the assessment of the Attorney General of the 
relative risks or even absolute risks of smoking -- 




MR. ATKESON: Surgeon General you 


mean 



• t you? 


Gener 




MR. WITHEY: I thought I said Surgeon 


MR. ATKESON: No, you said Attorney 




Sorry. 


guest 


BY M 



MR. WITHBY: Let me start the 


over again 


%.W ITHEY: 

IffjfflF Assu 


ming that the tobacco industry's 


cons 



ted position was that the health risks of 


smoking had not been proven, that there was no 
proof to that, for them to state as you put it in 
their labeling and packaging the absolute risk 


of — 


MR. WITHEY: I'm going to withdraw 

the question; try it another day. Let's go home. 

THE VIDEOGRAPHER: This concludes 
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W. Kip Vitcuai, Ph.D. 


th« December 14, 1998 portion in 'the deposition of 

W. Kip Viscusi. The number of tapes used today 
were four. The original videotapes will be 
retained by Jones Fritz & Sheehan. 


5s 01. 


Going off the record. The time it 


(Deposition adjourned at SsOl p.m.) 
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XI 
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After reading -this volume of your deposition, 
indicate any corrections or changes to your 

S timony and the reasons therefor on the 
i/ta Sheet supplied to you, and sign it. 


T MAKE MARKS OR NOTATIONS ON THE 


CRIPT VOLUME ITSELF. 


RRATA SHEET HANDLING/DISTRIBUTION 


The o fTgTp al of the Errata Sheet has been delivered 
to Tim^JSafckeaon, Esq. When the Errata Sheet has 
been |&ja$leted by the deponent and signed, a copy 
there^Wroould be delivered to each party of record 
and thefolriginal thereof delivered to Michael 


Withey, Esq., to whom the original deposition 
transcript was delivered. 


PLEASE REPLACE THIS PAGE OF THE TRANSCRIPT 
WITH THE COMPLETED AND SIGNED ERRATA SHEET 
WHEN YOU RECEIVE IT. 
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Commonwealth of Massachusetta ) 

County of Suffolk ) 

I, J. Edward Varallo, Registered 
Professional Reporter and Notary Public in the 
Commonwealth of Massachusetts, hereby certify that 


there.came before me on December 14, 1998, at the 


time 

Ph.D. 



lace specified above, W. Kip Viscusi, 
deponent herein, who was duly sworn by 


e to Jhs sjfcif y to the truth and was thereafter 


me to 
e x ami^B^t 


nder oath by counsel. 


:§I certify that the questions asked of the 
i^on MU and the answers given were taken down by 
me steliognrap hie ally and transcribed by me using 
compute riz ed translation software; and that the 
foregoTng■ is a true and accurate transcript 


there* 


certify further that I 


not counsel. 


attorney, or relative of any party litigant, nor 
otherwise interested in the event of this suit. 


DATED: 


J. Edward Varallo, RPR, RMR 

My Commission Expires 01/11/2002 
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